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February 17, 2026    Filed electronically 
 
FOIA Officer  
U.S. Department of Health and Human Services  
Freedom of Information Officer  
Hubert H. Humphrey Building, Room 729H  
200 Independence Avenue, SW  
Washington, D.C. 20201  
 
FOIA Officer  
Centers for Medicare & Medicaid Services  
North Building, Room C5-11-06  
7500 Security Boulevard  
Baltimore, Maryland 21244 
 

Re: Expedited FOIA Request 

Dear FOIA Officers:  

The National Health Law Program submits this request pursuant to the Freedom of Information 
Act, 5 U.S.C. § 552, and U.S. Department of Health and Human Services (HHS) FOIA 
regulations, 45 C.F.R. §§ 5.1-5.71.  

We submitted a FOIA request on July 8, 2025, seeking similar records (Control Number 
072320257004 and PIN KK92). The Centers for Medicare & Medicaid Services (CMS) granted 
expedited processing and a fee waiver on July 30, 2025, although no records have been produced 
to-date. Given our prior FOIA request, we are now seeking records created, issued, or in effect 
from July 9, 2025, through the date that HHS and CMS begin to search for records responsive to 
this request. 45 C.F.R. § 5.24(d). 

As used herein, 

“records” means all records as defined in 5 U.S.C. § 552(f)(2). Please search for all records 
regardless of format, including all paper records and all electronic records, audiotapes, 
videotapes, photographs, and graphical materials. This request includes, without limitation, all 
correspondence, memorandum of understanding, letters, emails, text messages, calendar entries, 
facsimiles, voice mail messages, and transcripts, notes, minutes, or audio or video recordings of 
any meetings, telephone conversations, or discussions. 

Please provide us with a copy of the records described below within twenty business days. Our 
request does not include individual records prohibited from disclosure under the Privacy Act or 
the Health Insurance Portability and Accountability Act (and implementing regulations) or any 
personally identifiable information (e.g., name, date of birth, address, phone number, citizenship 
or immigration status, or medical information) of Medicaid applicants and/or enrollees or their 
household members.  
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We do not wish to inspect responsive records beforehand. 

For all parts of this request, please provide all responsive records created, issued, or in 
effect from July 9, 2025, through the date the search is conducted. 

1. All records reflecting policies, protocols, practices, and procedures prepared by, received 
by, or otherwise in the possession of HHS and/or CMS regarding the sharing of 
information or data about applicants for and/or enrollees in Medicaid or the Children’s 
Health Insurance Program (CHIP) with DHS and/or ICE. This request includes, but is not 
limited to, policies, protocols, practices, and procedures regarding the November 25, 
2025 Notice of Medicaid Information Sharing Between the Centers for Medicare & 
Medicaid Services and the Department of Homeland Security (CMS-9163-N)1 and/or the 
November 24, 2025 letter from Acting Executive Associate Director Marcos D. Charles 
to Division Director Leslie Nettles. See Attachment 1.   
 

2. All records reflecting policies, protocols, practices, and procedures HHS and/or CMS 
have used or are using to determine whether any particular individual has “unsatisfactory 
immigration status” and is “not lawfully admitted for permanent residence or otherwise 
permanently residing in the United States under color of law” as used in the November 
24, 2025 letter from Marcos D. Charles to Leslie Nettles. See Attachment 1. This request 
includes, but is not limited to, any memoranda, guidance, formal or informal criteria, or 
other definitions used to assess immigration status.  
 

3. All records reflecting the policies, protocols, practices, and procedures HHS and/or CMS 
have used or are using to determine whether any particular individual is an “alien[] who 
[is] not lawfully residing in the United States,” as used in California v. HHS, 3:25-cv-
05536-VC (N.D. Cal), Dkt. No. 148. See Attachment 2 at 6. This request includes, but is 
not limited to, any memoranda, guidance, formal or informal criteria, or other definitions 
used to determine status.   
 

NHeLP does not seek, and this request specifically excludes, all personally identifiable 
information (e.g., name, date of birth, address, phone number, citizenship or immigration status, 
or medical information) of Medicaid or CHIP applicants and/or enrollees or their household 
members. 

Should any documents or portions of documents be withheld, we request that you provide a 
Vaughn index of those documents, stating with specificity the description of the document to be 
withheld and the legal and factual grounds for the withholding. Vaughn v. Rosen, 484 F.2d 820 

 
1 90 Fed. Reg. 53324 (Nov. 25, 2025), available at 
https://www.federalregister.gov/documents/2025/11/25/2025-20911/notice-of-medicaid-
information-sharing-between-the-centers-for-medicare-and-medicaid-services-and 
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(D.C. Cir. 1973). The index must describe each document claimed as exempt with sufficient 
specificity “to permit a reasoned judgment as to whether the material is actually exempt under 
FOIA,” CADC 79-12 Founding Church of Scientology v. Bell, 603 F.2d 945, 949 (D.C. Cir. 
1979), and “for each withholding it must discuss the consequences of disclosing the sought-after 
information.” King v. US. Dep 't of Justice, 830 F.2d 210, 223-24 (D.C. Cir. 1987). Should any 
document include both disclosable and nondisclosable material that cannot reasonably be 
segregated, see 5 U.S.C. § 552(b) (requiring disclosure of any material that can reasonably be 
segregated), we request that you describe what proportion of the information in a document is 
non-disclosable and how that information is dispersed throughout the document, in accordance 
with Mead Data Cent., Inc. v. U.S. Dep’t of Air Force, 566 F.2d 242, 261 (D.C. Cir. 1977).  

For records available in electronic format, please email the documents to grusin@healthlaw.org. 
Please send all other requested records to:  

Sarah Grusin 
National Health Law Program  
1512 E. Franklin St., Ste. 110  
Chapel Hill, NC 27514  
 
Request to Waive Fees  

We request a waiver of search, review, and duplication fees because disclosure of the requested 
records “is likely to contribute significantly to public understanding of the operations or 
activities of the government and is not primarily in the commercial interest of the requester.” 5 
U.S.C. § 552(a)(4)(A)(iii). A federal regulation, 45 C.F.R. § 5.54, lists three factors that, if met, 
entitle the requester to a waiver of fees. We believe our request satisfies these factors. First, 
disclosure of the information requested here “would shed light on the operations or activities of 
the government,” id. § 5.54(b)(1), in connection with the transfer of Medicaid applicant and 
enrollee data between federal agencies and between HHS and state Medicaid agencies.  

Second, NHeLP will disseminate any information obtained through this request to the public, so 
disclosure of the requested information will likely “contribute significantly to public 
understanding” of the federal government’s operations and approach to the transfer of the data. 
Id. § 5.54(b)(2). Disclosure of this information will be “meaningfully informative” about [HHS] 
operations or activities” because it is not already in the public domain. Id. The request also 
pertains to government policies and activities that are under public scrutiny, making them 
significant to the public’s understanding of the government's operations and positions on 
important issues affecting the administration of the Medicaid program. Id § 5.54(b)(2)(i). 
Because the data gathering and sharing is potentially affecting millions of people across the 
country, disclosure of these records will necessarily “contribute to the understanding of a 
reasonably broad audience of persons interested in the subject,” id. § 5.54(b)(2)(ii). Moreover, 
NHeLP’s “expertise in the subject area” and its substantial “ability and intention to effectively 
convey information to the public” demonstrates that disclosure here will contribute to the 
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understanding of a broad audience of persons. As described on our website, www.healthlaw.org, 
NHeLP is a non-profit legal organization whose mission is to protect and advance health rights 
of low-income and underserved people. We work extensively with individuals who are seeking 
access to health benefits through Medicaid. We work with a range of federal, state, and local 
organizations that provide assistance to low-income and underserved individuals, providing 
information, education, and litigation support. NHeLP has the knowledge and expertise to 
understand the information sought and to facilitate its public dissemination quickly and 
effectively.  

Third, this request is not “in the commercial interest of the requester.” Id. § 5.54(b)(3). NHeLP 
does not have any commercial interest in the disclosure of the requested records and does not 
seek to benefit commercially from this information. We exist to help individuals use programs 
such as Medicaid. Our clients cannot afford to pay for legal assistance; they also cannot afford 
the costs associated with this request. The dissemination of information to the public will be at 
no cost and for the purpose of educating the public and promoting NHeLP’s mission.  

Request for Expedited Processing  

We ask that you provide expedited processing of this FOIA request, which qualifies for such 
treatment pursuant to 5 U.S.C. § 552(a)(6)(E) and 45 C.F.R. § 5.27. There is an “urgency to 
inform the public concerning actual or alleged Federal Government activity” as it relates to the 
sharing of data between HHS and DHS and the transfer of the data between state Medicaid 
agencies and HHS. 5 U.S.C. § 552(a)(6)(E)(v)(II); 45 C.F.R. § 5.27(b)(2). The individuals that 
we serve have an immediate interest in knowing whether and how widely information they 
provide to a state Medicaid agency will be shared among federal officials. NHeLP has 
highlighted this problem and the resulting harms from the lack of public information in an 
amicus brief in pending litigation over the information sharing policy between HHS and DHS. 
See Amicus Br. of NHeLP et al., California v. DHS, 3:25-cv-5536-VC (N.D. Cal.), Dkt. No. 136-
1, available at https://healthlaw.org/resource/amicus-california-v-u-s-department-of-health-and-
human-services-u-s-district-court-northern-district-of-california/.  The vague nature of the 
information sharing policy is causing widespread fear among immigrant families. Lawfully 
residing pregnant women are forgoing Medicaid coverage and as a result, medically necessary 
health care. Similarly, many mixed-status families are not seeking Medicaid coverage for their 
U.S. citizen children due to concerns about their information being provided to ICE.   

The need for information is particularly pressing in light of recent media reports indicating that 
DHS has started to use HHS data to aid its immigration enforcement efforts, see Joseph Cox, 
‘ELITE’: The Palantir App ICE Uses to Find Neighborhoods to Raid, 404 (Jan. 15, 2026), 
https://www.404media.co/elite-the-palantir-app-ice-uses-to-find-neighborhoods-to-raid/, and 
CMS’s recent refusal to provide the public with an explanation of what data it is sharing with 
DHS, see Phil Balewitz & Amanda Seitz, CNN (Feb. 5, 2026), 
https://www.cnn.com/2026/02/05/health/medicaid-data-ice-immigrants. Furthermore, as noted 
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above, NHeLP is “primarily engaged in disseminating information to the public.” 5 U.S.C. 
§ 552(a)(6)(E)(v)(II); 45 C.F.R. § 5.27(b)(2). Dissemination of information about government 
activities, particularly with respect to the Medicaid program, is a critical and substantial 
component of our mission.  

In addition to prioritizing this request and expediting it, we ask that you strictly comply with the 
20-day time limit established by FOIA. 5 U.S.C. § 552(a)(6)(A). Please be advised that once this 
20-day period has expired, you are deemed to have constructively denied this request, and we 
will consider the internal appeals process to be constructively exhausted. See, e.g., Citizens for 
Responsibility and Ethics in Washington v. Fed. Election Comm'n, 711 F.3d 180 (D.C. Cir. 2013).  

As required, I hereby certify that the above information is true and correct to the best of my 
knowledge and belief. See 5 U.S.C. § 552(a)(6)(E)(vi); 45 C.F.R. § 5.27(a). Please contact me at 
(919) 968-6308 or grusin@healthlaw.org if you have questions. Thank you for your assistance. 

 

Sarah Grusin 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

 

STATE OF CALIFORNIA, et al., 

Plaintiffs, 

v. 
 

U.S. DEPARTMENT OF HEALTH AND 
HUMAN SERVICES, et al., 

Defendants. 
 

Case No.  25-cv-05536-VC    
 
 
ORDER GRANTING IN PART AND 
DENYING IN PART MOTION FOR 
PRELIMINARY INJUNCTION 

Re: Dkt. No. 134 

 

 

As explained in an order granting the States’ prior motion for a preliminary injunction, 

Dkt. No. 98, DHS and HHS needed to engage in a reasoned decisionmaking process to explain 

their abrupt departure from their past policies of not sharing or using Medicaid data for 

immigration enforcement purposes. DHS and HHS have since released documents explaining 

their new proposed data-sharing policies. Dkt. Nos. 131-1 (ICE Memo), 131-2 (CMS Notice). 

The States challenge those new policies in a renewed motion for a preliminary injunction. The 

motion is denied as to the data that is the primary focus of the new policies—basic biographical, 

location, and contact information—because the sharing of such information is clearly authorized 

by law and the agencies have adequately explained their decisions. But the motion is granted to 

the extent the new policies authorize the sharing of information beyond these categories because 

the new policies are totally unclear about what that information would be, why it would be 

needed for immigration enforcement purposes, and what the risks of sharing it with DHS would 

be. This ruling assumes the reader’s familiarity with the facts, the applicable legal standards, and 
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the arguments made by the parties.1 

1. Under the Administrative Procedure Act, agencies must address important aspects of 

the problem and any reasonable alternatives “within the ambit” of the policy at issue, especially 

when they “involve important policy choices.” DHS v. Regents of the University of California, 

591 U.S. 1, 30 (2020). But they “are not compelled to explore every alternative device and 

thought conceivable by the mind of man.” Id. at 33. Applying this standard, the States have not 

demonstrated a likelihood of success on the merits as to the core aspects of the new data-sharing 

policies, which primarily focus on Medicaid data revealing the biographical, contact, and 

location information of unlawfully present aliens that DHS is already entitled to know. See ICE 

Memo at 5-7 (explaining that aliens are typically required by law to provide certain data to 

DHS). The formal data request sent by ICE to CMS reflects that focus by specifying “citizenship 

and immigration status, address, phone number, [and] date of birth” as examples of what is being 

requested with respect to “aliens not lawfully admitted for permanent residence or otherwise 

permanently residing in the United States under color of law.” Dkt. No. 133-1. And the CMS 

Notice states that, in response to such requests, CMS “will share the minimum required 

information,” such as “citizenship and immigration status, location, and phone numbers.” CMS 

Notice at 6-7.  

That kind of data sharing is clearly authorized by statute. As the ICE Memo explains, 

DHS has always possessed broad statutory authority to request and to use certain data from other 

agencies to pursue legitimate law enforcement objectives, like immigration enforcement. ICE 

Memo at 2; see also 8 U.S.C. § 1360(b) (“Any information in any records kept by any 

 
1 As a threshold matter, the challenged policies are “final” agency actions that are 

reviewable under the APA. Agency action is “final” it marks “the consummation of the agency’s 
decisionmaking process” and is “one by which rights or obligations have been determined, or 
from which legal consequences will flow.” U.S. Army Corps of Engineers v. Hawkes Co., Inc., 
578 U.S. 590, 597 (2016) (quoting Bennett v. Spear, 520 U.S. 154, 177-78 (1997)); see also 
Oregon National Desert Association v. U.S. Forest Service, 465 F.3d 977, 986-87 (9th Cir. 
2006). Here, the ICE Memo and CMS Notice mark the consummation of a reasoned 
decisionmaking process required by this Court’s prior order. And legal consequences flow from 
the agencies’ position that ICE is entitled to obtain certain information from CMS. 
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department or agency of the Government as to the identity and location of aliens in the United 

States shall be made available to [DHS] upon request made by the Attorney General to the head 

of any such department or agency.”); 6 U.S.C. § 122(a)(2) (“The [DHS] Secretary shall also have 

access to other information relating to matters under the responsibility of the Secretary that may 

be collected, possessed, or prepared by an agency of the Federal Government as the President 

may further provide.”). The CMS Notice relies on those same statutory authorities. CMS Notice 

at 4-5.  

The States argue that DHS’s statutory authority to request information does not mean that 

CMS has the authority to share that information. But the statutes upon which the ICE Memo 

relies clearly state that the relevant data requested by DHS “shall be made available,” 8 U.S.C. 

§ 1360(b), and that the Secretary “shall . . . have access” to such data. 6 U.S.C. § 122(a)(2). 

Congress could not have made a clearer statement about DHS’s entitlement to certain data from 

other agencies, and that entitlement would be meaningless if it did not also obligate agencies to 

comply with DHS’s legitimate data requests. 

The States further argue that the Government engaged in flawed legal analysis by failing 

to consider the countervailing restrictions imposed by the Affordable Care Act, Privacy Act, 

HIPAA, and the Social Security Act on HHS’s disclosing certain data. But those authorities do 

not support setting aside the policies at issue in their entirety. The CMS regulations 

implementing the ACA prohibit the disclosure of data created or collected by the Exchange, 

which does not cover the Medicaid data actually requested by ICE. See 45 C.F.R. § 155.260(a); 

Dkt. No. 133-1. The Privacy Act and the CMS regulations implementing HIPAA permit 

disclosure of otherwise protected data for law enforcement purposes such as immigration 

enforcement.2 See 5 U.S.C. § 552a(b)(7) (Privacy Act); 45 C.F.R. § 164.512(f) (HIPAA 

regulations). And the SSA allows disclosures when “provided by Federal law,” such as the 

 
2 In any event, the Privacy Act applies only to citizens and lawful permanent residents, 

whose data is off limits for the reasons explained later. See 5 U.S.C. 552a(a)(2). 
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statutes cited in the ICE Memo. 42 U.S.C. § 1306(a)(1).3 Those authorities therefore do not 

restrict ICE from obtaining Medicaid data pertaining to the basic biographical, contact, and 

location data of unlawfully present aliens. 

The States’ other APA challenges also fail—at least, as applied to basic biographical, 

contact, and location information. The States argue that the Government failed to consider 

important reliance interests, but the ICE Memo assesses the reliance interests of unlawfully 

present aliens at length before concluding that those interests are entitled to “little to no weight” 

and that they are “outweighed by ICE’s legitimate law enforcement interest” in using updated 

contact and location information “for effective immigration enforcement.” ICE Memo at 6-7. 

The ICE Memo further concluded that any interests of the States that are distinct from those of 

unlawfully present aliens “are entitled to little weight because they simply reflect the scheme that 

Congress created.” ICE Memo at 7-8. The CMS Notice adopted the same analysis. CMS Notice 

at 7-9. The documents are hardly masterpieces, but their reasoning satisfies the APA’s highly 

deferential standard, which gives the Government leeway in how to “assess whether there were 

reliance interests, determine whether they were significant, and weigh any such interests against 

competing policy concerns.” DHS, 591 U.S. at 32; see also Ranchers Cattlemen Action Legal 

Fund v. USDA, 499 F.3d 1108, 1115 (9th Cir. 2007) (emphasizing the APA’s “highly 

deferential” standard of review). 

Finally, the States argue that the CMS Notice is a legislative rule and therefore needed to 

undergo notice-and-comment rulemaking. In particular, the States contend that the CMS Notice 

 
3 The States argue that because the SSA provides that no disclosure “shall be made 

except as the head of the applicable agency may by regulations prescribe and except as otherwise 
provided by Federal law,” both statutory conditions must be met. Dkt. No. 140, at 12 (citing 
42 U.S.C. § 1306(a)(1) (emphasis added)). In other words, according to the States, not only must 
some other federal law authorize disclosure, but CMS itself must promulgate separate 
regulations doing the same. But that reading of the statutory text defies common sense because it 
would effectively allow CMS to unilaterally thwart a congressional mandate for disclosure by 
simply refusing to promulgate its own regulations. United States v. Bonilla-Montenegro, 331 
F.3d 1047, 1051 (9th Cir. 2003) (“A statute’s use of disjunctive or conjunctive language is not 
always determinative. Rather, we must strive to give effect to the plain, common-sense meaning 
of the enactment without resorting to an interpretation that defies common sense.” (cleaned up)). 
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carries the force of law because, without it, CMS would have no legislative basis for sharing data 

with ICE and because it effectively amends other legislative rules that purportedly restrict 

routine data sharing with other agencies. Those arguments are incorrect. As explained above, 

even without the CMS Notice, CMS would have been authorized—and, in fact, required—to 

share certain data with ICE under 8 U.S.C. § 1360(b) and 6 U.S.C. § 122(a)(2). See supra at 3-4 

& n.4. The CMS Notice therefore did not effectively amend the rules cited by the States, 

45 C.F.R. § 155.260 and 42 C.F.R. § 401.134, because those rules do not prohibit CMS from 

fulfilling its statutory obligations. In other words, the CMS Notice does not add to or revise any 

existing law; it “merely represents an agency position with respect to how it will treat—typically 

enforce—the governing legal norm.” Syncor International Corp. v. Shalala, 127 F.3d 90, 94 

(D.C. Cir. 1997). 

2. Beyond the basic information discussed above, the policies are totally unclear and do 

not appear to be the product of a coherent decisionmaking process. It is unclear (1) whether DHS 

may obtain from HHS any information relevant to any proceedings beyond criminal immigration 

investigations or civil enforcement actions; (2) what data DHS is authorized to obtain from HHS 

on a “case-by-case” basis and what factors are considered in such inquiries; and (3) whether 

DHS may request any data from HHS about citizens or lawful permanent residents, including 

members of mixed-status households. It’s even an open question whether the policies would 

allow HHS to share sensitive medical information about Medicaid patients with DHS—

information that’s difficult to imagine the agency needing for any legitimate purpose. 

Furthermore, neither the ICE Memo nor the CMS Notice address why a more narrowly tailored 

policy, focused on the basic biographical information discussed above, would not suffice for 

immigration enforcement purposes. At the December 9, 2025, hearing, the Government failed to 

provide satisfactory answers to these and other questions based on the contemporaneous record, 

and the Government’s supplemental brief only adds to the confusion.4 Because the scope of 

 
4 For example, at the December 9, 2025, hearing, the Government asserted that ICE’s 

new policy permits ICE to obtain information only about people who are not U.S. citizens and 
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DHS’s authority to obtain and to use certain data about unlawfully present aliens (or any data 

about citizens or lawful permanent residents) is a matter of significant consequence, the 

challenged policies are likely arbitrary and capricious to the extent that they offer no coherent 

explanation as to their vague language and likely overbroad scope.  

The States have also shown that they will suffer irreparable harm from these vague and 

likely overbroad portions of the ICE and CMS policies. See Dkt. 42-2, at 20-24 (citing various 

declarations in the record). This same evidence shows that they have Article III standing. And it 

shows that the balance of hardships and the public interest warrant preliminary injunctive relief.  

As both sides agree, the Court has authority under the APA to issue relief “as may be 

required and to the extent necessary to prevent irreparable injury,” including by severing invalid 

portions of the challenged agency actions. 5 U.S.C. § 705; Nasdaq Stock Market LLC v. SEC, 38 

F.4th 1126, 1145 (D.C. Cir. 2022). Accordingly, while this litigation is pending, HHS and CMS 

are preliminarily enjoined from sharing any information received from the plaintiff States5 with 

DHS or ICE, unless it (1) is from the Medicaid program, (2) pertains only to aliens who are not 

lawfully residing in the United States, and (3) divulges only those aliens’ citizenship and 

immigration status, address, phone number, date of birth, and Medicaid ID. To the extent that 

such basic biographical, contact, or location information about unlawfully present aliens is not 

severable from other information that DHS and ICE are not entitled to obtain (e.g., information 

about lawful permanent residents or citizens, sensitive health records), HHS or CMS may not 

share it. If DHS or ICE believes that other types of basic information must be collected to 

effectuate the portions of the policies that have not been preliminarily enjoined, they must seek a 

modification of this ruling before obtaining such information from HHS or CMS. DHS and ICE 

 
not permanent residents. Dkt. No. 145, at 15:11-21. But in its supplemental brief, the 
Government states that the ICE Memo “does not preclude the possibility” that ICE could obtain 
information about citizens. Dkt. No. 146, at 6. The face of the ICE Memo itself could be 
construed to support either reading, and the record does not contain evidence settling the 
ambiguity. 

5 The plaintiff States are California, Arizona, Colorado, Connecticut, Delaware, Hawaii, 
Illinois, Kentucky, Maine, Maryland, Massachusetts, Michigan, Minnesota, Nevada, New Jersey, 
New Mexico, New York, Oregon, Rhode Island, Vermont, Washington, and Wisconsin. 
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are also preliminarily enjoined from using any data obtained from HHS or CMS (including any 

data already acquired from HHS or CMS) for immigration enforcement purposes, unless the data 

satisfies the aforementioned requirements. This preliminary injunction shall remain in place for 

the shorter of: (1) the duration of this litigation, or (2) 14 days from the issuance of a new policy 

that clarifies what additional information DHS needs from HHS and explains the legal and policy 

basis for it. 

Solely for administrative purposes, the prior preliminary injunction, Dkt. No. 98, shall 

remain in place until January 5, 2026. See Dkt. No. 143. 

IT IS SO ORDERED. 

Dated: December 29, 2025  
______________________________________ 
VINCE CHHABRIA 
United States District Judge 
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