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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

JACKSONVILLE DIVISION
Chianne D., et al.,
Plaintiffs,
v. Case No. 3:23-cv-985
Jason Weida, et al.,
Defendants.
/

Plaintiffs’ Reply in Support of a Classwide Preliminary Injunction

Due process guarantees an adequate notice that “fully inform([s]” the enrollee
of the case against them so they can decide whether to request a pre-termination
hearing. Goldberg v. Kelly, 397 U.S. 254, 266 (1970). The notices in this case border on
incomprehensible. As a result, people incorrectly decide not to appeal, or lose the right
to benefits pending appeal, and must then scramble to figure out next steps. Plaintiffs’
motion seeks relief tailored to remedy that harm—an order for Defendants to pause
just those terminations using the defective notices and reinstate coverage for those who
have received them only until Defendants issue revised notices that comply with due
process and the Medicaid Act.

I.  Plaintiffs’ request a common prohibitory injunction.

Defendants characterize Plaintiffs’ requested relief as “disfavored” because it
would disrupt the “status quo.” Defs.” Resp. to Pls.” Mot. for Prelim. Inj., Dkt. 39 at

4. But “there i1s no ‘particular magic in the phrase ‘status quo,””’ as “the purpose of a
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preliminary injunction is ‘to preserve the court’s ability to render a meaningful decision
on the merits.”” U.S. v. Stinson, 661 F. App'x 945, 952 (11th Cir. 2016) (quoting Canal
Auth. of State of Fla. v. Callaway, 489 F.2d 567, 576 (5th Cir. 1974)). Thus, “[i]f the . . .
status quo itself 1s causing one of the parties irreparable injury, it is necessary to alter
the situation so as to prevent the injury . . . by returning to the last uncontested status
quo between the parties.” Canal Auth., 489 F.2d at 576.

Plaintiffs seek to do just that, by returning to the last uncontested time between
the parties—March 31, 2023, before Defendants began terminating Medicaid using the
challenged notices—and maintain that posture until final resolution of this case. See
Banks v. Trainor, 525 F.2d 837, 841-42 (7th Cir. 1975) (“to maintain the status quo,”
preliminary injunction required reinstatement of “food stamp benefits of the members
of plaintiff class” until notice with “breakdown of income and deductions was
provided”); M.A. ex rel. Avila v. Norwood, No. 15 C 3116, 2016 WL 11818203, at *11
(N.D. IIl. May 4, 2016) (preliminary relief to “restore . . . services to the plaintiffs and
class members” necessary because “potential harm to the plaintiffs of not maintaining
the status quo during the progression of this case is high.”); L.S. ex rel. Ron S. v. Delia,
No. 5:11-CV-354, 2012 WL 12911052, at *9 (E.D.N.C. Mar. 29, 2012) (ordering
prohibitory injunction in due process case “to restore” Medicaid services of the class).

Regardless of how the injunction is characterized, the seriousness of the
situation warrants the requested relief. Courts have routinely entered similar classwide
preliminary injunctions to remedy ongoing harms from inadequate notices. See K. V.
ex rel. D.W. v. Armstrong, 789 F.3d 962, 974 (9th Cir. 2015) (classwide preliminary
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injunction to “restore and continue” Medicaid services “until the defendants first
provide adequate advance notice”); Washington v. DeBeaugrine, 658 F. Supp. 2d 1332,
1339 (N.D. Fla. 2009) (classwide preliminary injunction ordering that “defendant . . .
must not terminate or reduce a plaintiff's benefits in respects at issue in this case prior
to affording the plaintiff a hearing meeting the requirements of this order.”); Olson v.
Wing, 281 F. Supp. 2d 476, 486 (E.D.N.Y. 2003) (classwide preliminary injunction
warranted, despite the fact that named plaintiffs’ benefits had been restored, because
likelthood of irreparable harm for unnamed class members was substantial).

II. Defendants ignore substantial case law establishing that loss (or
threatened loss) of Medicaid coverage is irreparable harm.

Plaintiffs A.V. and C.D. remain without Medicaid coverage. Since filing,
Chianne D. has regained Medicaid postpartum coverage, see Ex. 1, Chianne D. 2nd
Decl. 4| 16, but both she and class member, Kimber Taylor, face another loss at the end
of their coverage periods. Defendants call the problems “bare procedural injuries.” See
Dkt. 39 at 21-23. However, substantial case law establishes that loss of Medicaid
coverage constitutes irreparable harm as a matter of course, see Dkt. 3 at 20 (collecting
cases), as does threatened loss of benefits, see, e.g., Beltran v. Meyers, 677 F.2d 1317,
1322 (9th Cir. 1982) (irreparable injury 1s established when enforcement of a Medicaid
policy “may deny needed medical care”); Whelan v. Colgan, 602 F.2d 1060, 1062 (2d
Cir. 1979) (“threatened termination of benefits such as medical coverage . . . raised the
spectre of irreparable injury”); Mitson v. Coler, 670 F. Supp. 1568, 1577 (S.D. Fla. 1987)

(potential denial of nursing home service irreparable injury). Of note, evidence from
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DCEF shows that even short periods without coverage for new mothers and babies (like
Chianne, Ms. Taylor, her son, and other absent class members) can result in long-term
harm to physical, mental, and financial well-being. See Dkt. 3 at 14-19. The record
amply supports finding irreparable harm for Plaintiffs and the class.!

Nor does the timing of this motion undermine the finding of irreparable harm.
In Wreal, LLCv. Amazon.com, Inc., the plaintiffs’ delay was entirely “unexplained.” 840
F.3d 1244, 1248 (11th Cir. 2016). Here, upon learning they were losing coverage,
Plaintiffs immediately tried to restore coverage and obtain needed care, thus
demonstrating the “need for speedy and urgent action.” Id. When those efforts did not
restore coverage, Plaintiffs promptly filed this action.

III. Plaintiffs are likely to succeed on the merits.

A. Defendant’s notices violate the bedrock principle of due process that
the agency must provide specific, individualized notice.

First, Defendants do not address Plaintiffs’ claim that DCF’s notices fail to
clearly articulate what action DCF is taking and whether particular household
members are actually losing coverage. Dkt. 3 at 7-8. This unrefuted flaw in the notices
1s an independent reason to find Plaintiffs likely to succeed on their claims.

Second, Defendants do not contend that their notices provide the specific “legal

and factual bases” for DCF’s decision—because they do not. See Dkt. 3 at 8-11

! Unlike in Soskin v. Reinertson, 353 F.3d 1242, 1264 (10th Cir. 2004), there are no unanswered
questions about who received the notice or who is losing coverage: the class is defined by receipt of
the challenged notices of Medicaid termination. Further, although Plaintiffs need not establish
standing for each class member, see Class Reply at 1, because each class member has already suffered
or imminently faces loss or threatened loss of Medicaid, they satisfy the concrete injury requirement.

4
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(quoting Goldberg, 397 U.S. at 267-68). Instead, Defendants attack the underlying law,
asserting that such notice 1s not required. But Medicaid notices must state the “specific
reasons supporting the intended action.” 42 C.F.R. § 431.210. Defendants’ approach
would render Goldberg hollow. The Goldberg Court spoke in terms of the individual,
requiring that the individual be “fully informed of the case against Aim.” 397 U.S. at
266 (emphasis added). See also K. W. ex rel. D.W. v. Armstrong, 298 F.R.D. 479, 482-83
(D. Idaho 2014) (“Goldberg requires a notice tailored to the individual.”).

Appellate courts have repeatedly emphasized that notice “must be sufficiently
specific for it to enable an applicant to prepare rebuttal evidence to introduce at his
hearing appearance.” Billington v. Underwood, 613 F.2d 91, 94 (5th Cir. 1980). Barry v.
Lyon, 834 F.3d 706, 720 (6th Cir. 2016) (notice must provide “specific, individualized
reasons for the agency action”); Ortiz v. Eichler, 794 F.2d 889, 893, 894 n.4 (3d Cir.
1983 (“[T]he need for specific and detailed notice of the bases for adverse agency
action in order to guard against the erroneous deprivation of these benefits” 1s “well
recognized.”); Dilda v. Quern, 612 F.2d 1055, 1057 (7th Cir. 1980) (notices stating only
“the ultimate reason,” without “a breakdown of income and allowable deductions,”
provides “little protection against errors committed by the Department.”).

Defendants’ cases are inapposite. Dkt. 39 at 10-11. Two of those cases concern
across-the-board changes, where the courts applied “a lower standard for determining
a notice to be adequate than where [as here] the reduction or termination of aid is on

an individual basis.” LeBeau 703 F.2d 639, 644-45 (1st Cir. 1983); see Garrett v. Puett,
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707 F.2d 930, 931 (6th Cir. 1983).2 The other cases concerned form notices used by the
Social Security Administration to deny requests for reconsideration. See Jordan v.
Benefits Review Bd. of U.S. Dep’t of Labor, 876 F.2d 1455, 1459 (11th Cir. 1989), Adams
v. Harris, 643 F.2d 995, 996 (4th Cir. 1981).3 The notices in those cases came after the
nitial denial notice (the sufficiency of which was not contested) and the claimants’
subsequent reconsideration request—and in Jordan, following an evidentiary hearing.
These cases do not address the initial denial notice, which must supply “sufficient
information” for an individual to determine “w#ether a challenge to an agency’s action
is warranted,” in the first instance. Kapps v. Wing, 404 F.3d 105, 124 (2d Cir. 2005).4

B. Other communications, publicly available sources, and Plaintiffs’ actual
knowledge do not excuse the fatal flaws in the notices.

Defendants’ primary argument seems to be that the content of DCF’s
termination notice does not matter because the wild goose chase triggered by that
notice (e.g., repeated calls to the call center, sorting through previous notices from
months before, and general statements of program information), could eventually
amount to adequate notice if an enrollee gets accurate information from DCEF staff and

figures out how to put all the puzzle pieces together.

2 Cf. Barry, 834 F.3d at 719-20 (notice that informed food stamp recipient that “you . . . [are] not eligible
for assistance due to a criminal disqualification” was not constitutionally sufficient.); Hamby v. Neel,
368 F.3d 549, 560 (6th Cir. 2004).

* Defendants incorrectly cite Adams as an Eleventh Circuit case.

4 Notably, the notices in Jordan identified the three necessary eligibility criteria and “an enclosed guide
which discusses the type of evidence that could be used to meet” those criteria. Jordan, 876 F.2d at
1459. And the notices in LeBeau included “a calculation of each recipient’s grant and listing figures for
the recipient’s gross earned income, gross unearned income, deductions allowed, total deductions, net
income, other adjustments and the standard of assistance for the recipient’s family.” 703 F.2d at 641.

6
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The Court should reject this version of due process because it ignores controlling
law. Medicaid regulations demand that DCF provide all of the required information
“in writing . . . at the time the agency denies an individual’s claim for eligibility.” 42
C.F.R. §§ 431.206(b), 431.210. There are no exceptions based on receipt of pre-
termination communications or a recipient’s actual knowledge or diligence. In fact,
the regulations separately require the agency to “publicize its hearing procedures” and
provide that information “at the time of application.” Id. § 431.206(a), (c)(1). Thus,
prior and public notice are independent requirements that do not excuse Defendants’
failure to provide adequate notice at the time of denial. Cf. Allen v. Dep't of Health & Soc.
Servs., 203 P.3d 1155, 1169 (Alaska 2009) (rejecting similar self-help claims).

Likewise, the constitutional claim turns on an objective analysis of the notice
communicating ineligibility, making an individual’s subjective knowledge and level of
diligence irrelevant to the claim. See Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S.
306, 314 (1950) (instructing that notices must be “reasonably calculated”). Defendants’
leading case affirms this standard: “[t]he question is not whether a particular individual
failed to understand the notice but whether the notice is reasonably calculated to
apprise intended recipients, as a whole, of their rights.” 876 F.2d at 1460. Jordan held
the plaintiff had a special obligation to “take [the] next step and inquire” only because
he claimed a “special problem of comprehension” not shared by others. Id. In reaching

that conclusion, the court discounted Jordan’s miscomprehension claim by noting his
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past familiarity with the procedures. Id.°
Citing Rosen v. Goetz, 410 F.3d 919, 931 (6th Cir. 2005), Defendants note that they
send Medicaid enrollees other written communications prior to the termination
notice.® See Dkt. 39 at 14-15. Maybe so. But the analogy to Rosen only works if those
prior communications purport to “supply the facts on which [DCF] relied,” to make
its ineligibility decision. Mullane, 339 U.S. at 314. None do. For instance, Defendants
highlight that Chianne received notices alerting her to the start of the renewal process
and a request for information.” Dkt. 39-4 at 17, 96-104. These communications cannot
offer an enrollee the type of “specific” explanation for “why they are being
disenrolled” that was deemed sufficient in Rosen, 410 F.3d at 931, because at the time
these prior communications are sent, DCF has not yet made its eligibility decision. See
C.R. ex rel. Reed v. Noggle, 559 F. Supp. 3d 1323, 1340 (N.D. Ga. 2021) (rejecting
reliance on prior document with additional detail because it “was not a final decision”
and distinguishing Rosen because none of the notices provided the required detail).
Defendants also point to the call center and information purportedly available
through the fair hearing process. Dkt. 39 at 14-15. Even if additional clarity were

available through these avenues—and Plaintiffs dispute that it is, see infra—it would

> Defendants’ remaining cases do not concern public benefits, where the “brutal need” of recipients
warrants greater process. Goldberg, 397 U.S. at 261. Further, in each instance, the court emphasized
that the plaintiffs had received actual notice with substantial time to respond. See Oneida Indian Nation
of N.Y. v. Madison Cnty., 665 F.3d 408, 435 (2d. Cir. 2011); Moreauv. F.E.R.C, 982 F.2d 556, 569 (D.C.
Cir. 1993); E.E.O.C. v. PanAmerican World Airways, Inc., 897 F.2d 1499 (9th Cir. 1990).

¢ Defendants incorrectly cite Rosen as an Eleventh Circuit case.

" Defendants’ reference to communications received prior to procedural terminations (terminations
based on enrollees not returning a renewal packet or documentation) is beside the point. Plaintiffs’
class is limited to individuals whom Defendants have determined are ineligible.

8
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not cure the underlying flaws in the notice of termination. See Schroeder v. Hegstrom,
590 F. Supp. 121, 128 (D. Or. 1984) (opportunity to “ask for assistance from welfare
caseworkers in understanding why the reduction or termination occurred does not
remedy the shortcomings of an inadequate notice.”). The problem with these avenues
1s that it “improperly places on the recipient the burden of acquiring notice whereas
due process directs [Defendant] to supply it.” Murphy by Murphy v. Harpstead, 421 F.
Supp. 3d 695, 708 (D. Minn. 2019). As a result, “only the aggressive receive their due
process right to be advised of the reasons for the proposed action.” Vargas, v. Trainor,
508 F.2d 485, 490 (7th Cir. 1974); see also Goldberg, 397 U.S. at 269, n. 16. (“[T]he
prosecution of an appeal demands a degree of security, awareness, tenacity, and ability
which few dependent people have.”). And of course, information available only affer
filing an appeal is insufficient to allow the individual to “choose for himself whether
to appear or default, acquiesce or contest.” Mullane., 339 U.S. at 314.

For similar reasons, publicly available information cannot remedy DCEF’s
defective notices. “The law does not entertain the legal fiction that every individual
has achieved a state of legal omniscience; in other words, there is no presumption that
all of the citizens actually know all of the law all of the time.” Grayden v. Rhodes, 345
F.3d 1225, 1243 (11th Cir. 2003). And because generalized public information will
never provide specific information about the agency action in a particular case, it

cannot satisfy the obligation to provide individualized notice. See id. at 1248-49.8

8 Defendants’ reliance on Arrington v. Helms, 438 F.3d 1336 (11th Cir. 2006), is misplaced. That ruling
does not stand for the proposition that publicly available information is always sufficient to satisfy due

9
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C. Plaintiffs exercised diligence and still lacked actual knowledge.

Even if these other sources of information were relevant, they do not give clear
reasons for DCF’s actions. Reaching Florida’s call center is challenging and time
consuming: wait times are among the worst in the country and nearly half of all calls
are abandoned. Compl., Dkt. 1, 9 85; Dkt. 38-1 at 29 (“you were probably on hold for

. . two hours”). Defendants reference the online ACCESS accounts but do not
provide any examples of what additional information is purportedly available there.
In a recent report from the U.S. Office of the Inspector General, Florida officials
admitted that DCF’s “system was not designed to capture reasons for termination.”’
So it 1s, at best, unclear what additional information might be available through DCF’s
online systems. In Plaintiffs’ experience, that information is limited to the applications
and renewals Plaintiffs submit to DCF and limited history of notices and eligibility
status (i.e., enrolled or closed). See Ex 1, Chianne 2nd Decl. 9 13-15.

Turning to the Plaintiffs: Jennifer V. could not understand from the notice that
A.V. was even losing coverage—so how could she be expected to inquire about the
reasons DCF was terminating A.V.’s coverage? Defendants have produced no other
communications with Jennifer V. that explain their reasons for finding A.V. ineligible.

Defendants do not address Ms. Taylor at all. She called DCF seeking clarity

process; rather it reaffirmed that courts must apply the “reasonably calculated” test in each context.
Id. at 1352-53. Because the need for individualized notice, including hearing rights, is well-established
in the Medicaid context, Arrington’s holding is inapplicable here.

® U.S. Dep’t of Health & Human Servs., Office of Inspector General, Four States Reviewed Received
Increased Medicaid COVID-19 Funding Even Though They Terminated Some Enrollees’ Coverage for
Unallowable or Potentially Unallowable Reasons 6 (Sept. 2023),
https://oig.hhs.gov/oas/reports/region6/62109002.asp.
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about why she and her son were losing coverage, but the DCF agent simply reiterated
the statement in the notice that she was over income and advised her to apply for other
coverage for her and her son. Dkt. 3-12 4 15-19. Ms. Taylor did not pursue an appeal
because without more information, she assumed DCF was right. 1d.; ¢f. Vargas, 508
F.2d at 490 (detailed notice especially important because of “human tendency . . . to
assume that an action taken by a government agency in a pecuniary transaction is
correct”). At no point was she informed about the availability of continuous
postpartum or newborn coverage. Following the DCF agent’s advice, she applied for
other coverage, but both she and her son were denied. 1d. 4 19. Eventually, Ms. Taylor
and her son’s Medicaid coverage was reinstated, but the gap was extremely stressful
for her at a critical moment when she was caring for her weeks-old baby. 1d. 9 20.
Finally, as Defendants acknowledge, Chianne D. made several calls to try to
understand the notice and the basis for DCF’s decision. Dkt. 39-4 at 32 (“I'm trying
my hardest here”). In her initial calls—in the critical days before she and C.D. lost
coverage—she did not receive the specific information that would have allowed her to
contest DCF’s decision on appeal. Although she had reviewed her ACCESS account,
it was not helpful. See Dkt. 39-4 at 23. DCF’s call center agents gave her conflicting
information about C.D.’s eligibility. Id. at 30. Those who told her she was not eligible
merely parroted the generic language from the notices that her income was “too high.”
Id. at 24, 34, 38. When Chianne asked what the income standard is, the agent
responded that they were “not qualified to answer that question.” Id. at 38. Neither
agent mentioned an appeal or fair hearing. One agent advised Chianne to “reapply.”

11
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No one referenced the possibility that Chianne might still be eligible for postpartum
coverage. It took multiple calls and several days before someone offered any
information about what income DCF was using—and even then, the agents could not
clearly or accurately explain how C.D.’s share of cost was calculated. Dkt. 39-4 at 78-
81.1% Even if these calls could be said to provide actual knowledge, they came too late
to enable Chianne to meaningfully exercise her pre-termination hearing rights. Cf.
Mallette v. Arlington Cnty. Emps. Supplemental Ret. Sys. II, 91 F.3d 630, 641 (4th Cir.
1996) (recognizing due process claim due to delay in disclosing factual information
until the day of the hearing).

Further, at no point did anyone or anything ever inform Chianne that
individuals who have given birth are entitled to 12 months continued eligibility
regardless of income changes or explain why DCF had not found her eligible for this
coverage.!! Like Ms. Taylor, Chianne had no way to know that DCF had erroneously
terminated her coverage. True, DCF filed an appeal on Chianne’s behalf, but only
after she and C.D. lost coverage. The resulting gap left Chianne to “concentrate upon
finding the means for daily subsistence” including for C.D.’s substantial medical

needs, and “in turn, adversely affect[ed] h[er] ability to seek redress from the welfare

1 The DCF agent’s statement that share of cost is calculated by disregarding $20 of income was grossly
incorrect. Dkt. 38-1 at 79. For a family of four the disregard is $585. See DCF ESS Program Policy
Manual, Ch. 2600, Section 2630.0500 (share of cost is calculated by subtracting “Medically Needy
Income Limit (MNIL)” from family’s income); Appx. A-7 (listing MNIL amounts).

! Defendants’ posted information on Medicaid eligibility does not reference continuous postpartum
coverage. Dkt. 39-3 at 5-7. A fact sheet on DCF’s website incorrectly states postpartum coverage is
only available for two months. See DCF, Family-Related Medicaid Program Fact Sheet, 2
https://www.myflfamilies.com/sites/default/files/2023-02/family-relatedmedicaidfactsheet.pdf
(last visited Oct. 16, 2023).
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bureaucracy.” Id. at 264. That is precisely the harm adequate notice should prevent.

D. Plaintiffs’ notice claims are enforceable through the Medicaid Act.

Defendants concede that when a regulation fleshes out the content of a statutory
right, it may be considered in the § 1983 claim to enforce that statutory provision. Dkt.
39 at 20. True, in Yarborough v. Decatur Hous. Auth., 931 F.3d 1322, 1325-27 (11th Cir.
2019) (en banc), the court refused to allow enforcement of a regulation requiring a
particular standard of evidentiary proof at the hearing. It emphasized that the statute
at issue created a right to a written decision and was not modified by terms like
“reasoned” or “properly” that the regulations might define. Id. at 1326-27.

Here, on the other hand, as with the constitutional right to a hearing, for
§ 1396a(a)(3)’s “fair” hearing right to be meaningful, it must include adequate notice.
Cf 42 C.F.R. § 431.205(d), (f) (Medicaid hearing system must comply with Goldberg
and U.S. Constitution); Mullane, 339 U.S. at 314 (finding the “right to be heard has
little reality or worth” absent adequate notice); Cramer v. Chiles, 33 F. Supp. 2d 1342,
1347 (S.D. Fla. 1999) (“The purpose of the advance notice is to afford the recipient of
the service an opportunity for a pre-termination hearing. 42 C.F.R. § 431.231(c).”).
Thus, many courts have concluded that the notice regulations are part and parcel of
§ 1396a(a)(3)’s hearing right. See K.B. ex rel. T.B. v. Mich. Dep’t of Health & Hum. Servs.,
367 F. Supp. 3d 647, 661-62 (E.D. Mich. 2019) (§ 1396a(a)(3) requires notice of the
opportunity for a hearing under 42 C.F.R. § 431.210); Crawley v. Ahmed, 2009 WL
1384147, at *26 & n.7 (E.D. Mich. May 14, 2009) (§ 1396a(a)(3) requires timely and

adequate notice of decisions under 42 C.F.R. §§ 431.206—.211); Guadagna v. Zucker,
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CV 17-3397, 2021 WL 11645538, at *13 (E.D.N.Y. Mar. 19, 2021) (§ 1396a(a)(3)
encompasses “a number of provisions fleshing out the right to pre-termination
notice”); see also Doe, 1-13 ex rel. Doe Sr. 1-13 v. Bush, 261 F.3d 1037, 1056 (11th Cir.
2001) (Medicaid Act grants “individuals denied services . . . a right to notice and an
opportunity to be heard”); C.R., 559 F. Supp. 3d at 1341 (using notice regulations to
inform scope of § 1396a(a)(3)); Hernandez v. Medows, 209 F.R.D. 665, 670 (S.D. Fla.
2002) (notice regulations “implement the federal statutory requirement”).

IV. The public interest weighs in Plaintiffs’ favor.

Defendants’ arguments on public interest ignore the case law establishing that
compliance with federal requirements is in Defendants’ and the public’s interest. Dkt.
3 at 21. Accordingly, courts have rejected similar appeals to financial costs when
evaluating the propriety of a preliminary injunction. For example, in Smith v. Benson,
the court squarely acknowledged that “Florida has limited resources, particularly in
an economic downturn, and must make tough choices about where to invest those
limited resources . . . While I doubt neither the gravity nor the difficulty of funding
Medicaid obligations, such concerns do not excuse a violation of federal law.” 703 F.
Supp. 2d 1262, 1277-78 (S.D. Fla. 2010).

Moreover, there are reasons to doubt Defendants’ cost estimates. They offer no
explanation for how they arrived at the number of hours it would take to update the
computer system. They also do not acknowledge the availability of substantial federal
funding—75% of the costs—for developing and maintaining an accurate eligibility and
notice system. See Compl. 9§ 34 (citing 42 U.S.C. § 1396b(a)(3)(B)).

14
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Nor would an order requiring the State to comply with the law in this case cause
the State to violate unwinding laws in other respects. Federal regulations require
Medicaid agencies to continue services if the requisite advance notice is not sent to a
Medicaid recipient. 42 C.F.R. § 431.231(c)(1). And federal matching funds are
available “[f]or services provided . . . under a court order” including to “individuals in
the same situation as those directly affected by the decision or order.” Id. §§ 42 C.F.R.
§ 431.250(b)(2), (d). The Consolidated Appropriations Act does not affect those laws.
In fact, the Centers for Medicare & Medicaid Services expects states to employ the
reinstatement remedy when erroneous terminations occur during the unwinding
period. See Dear State Medicaid Director Ltr. 3-5 (Aug. 30, 2023),

https://www.medicaid.gov/sites/default/files/2023-08 /state-ltr-ensuring-renewal-

compliance.pdf. And at least one state recently did just that in response to concerns.

See Ex. 2, Oregon Transmittal (restoring coverage and pausing terminations ‘“until
notices are updated to provide more individualized information.”). The relief sought
here is not only permitted, but feasible, expected, and in the public interest.

Dated: October 16, 2023.
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