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On January 11, 2024, the U.S. Department of Health and Human Services (HHS) Office for
Civil Rights (OCR) issued a final rule, “Safeguarding the Rights of Conscience as Protected by
Federal Statutes” (2024 Final Rule”), which partially rescinds the Trump Administration’s
unlawful, unethical, and discriminatory 2019 health care refusal regulations (2019 Final
Rule”).! Federal health care refusal laws, such as the Weldon Amendment and the Church
Amendments, govern when and how covered health care entities, providers, and professionals
can refuse to deliver or provide information to patients on medically necessary health care that
they find objectionable on the basis of their religious or personal beliefs.? These refusals often
harm access to essential services including abortion (including emergency abortions);
treatment for people living with HIV, substance use disorder, and other disabilities; gender-
affirming care; and contraception.? The 2019 Final Rule sought to dramatically expand how
OCR interpreted and enforced federal health care refusal laws and was ripe for abuse, allowing
health care providers to disregard evidence-based standards of care in violation of federal law
and principles of medical ethics and informed consent.*

A key effort in the Trump Administration’s pernicious campaign to roll back civil rights
protections for underserved communities, the 2019 Final Rule had the potential to embolden
discriminatory refusals of care for people who need access to sexual, reproductive, or gender-
affirming care, people with disabilities, and people who live in rural communities. If
implemented, the rule would have drastically undermined the quality of the U.S. health care
system, jeopardized the health and lives of underserved populations, and worsened health
inequities. Fortunately, three federal courts held that the rule was unlawful, so the rule never
took effect.> As a result, OCR has operated under the framework established in the prior 2011
Final Rule—until now.®

The Biden-Harris Administration’s 2024 Final Rule advances access to care for all by ending the
most harmful policies from the 2019 Final Rule. It clarifies how OCR will interpret and enforce
federal health care refusal laws going forward. It also emphasizes that covered health care
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entities and professionals must continue to comply with the Emergency Medical Treatment and
Active Labor Act (EMTALA) and other key federal legal protections. In this issue brief, the
National Health Law Program (NHeLP) highlights what health advocates need to know.

The 2024 Final Rule Clarifies Important Guardrails on and Eliminates
Overbroad Protections for Discriminatory Refusals of Care

The 2024 Final Rule restores and significantly expands upon the 2011 Final Rule’s section on
“Complaint Handling and Investigating.”” In doing so, the rule rescinds the “Definitions”
section that the 2019 Final Rule previously replaced the “Complaint Handling and
Investigating” section with.® The 2019 Final Rule’s definitions section reflected a dangerous
expansion in how the agency interpreted health care refusal statutes. If implemented, many of
the definitions would have enabled covered health care entities and professionals to deny
patients health care services and critical information (e.g., accurate information about patients’
health conditions and all of the treatments available to them) that they find objectionable
based on their religious or personal beliefs beyond the parameters allowed under federal
health care refusal statutes. These definitions would likely have fueled discriminatory health
care refusals for underserved communities.?

Take the 2019 Final Rule’s definition of “assist in the performance,” which would have allowed
health care providers and professionals to refuse to counsel, refer, train, or otherwise make
arrangements for a service or part of a health service program or research activity that they
find objectionable beyond what all federal health care refusal laws require.1? This overbroad
exemption would have protected health care providers who object to providing information
about critical services and treatment options, even when core principles of medical ethics and
informed consent require them to do so. These principles often require that providers counsel
patients on evidence-based sexual and reproductive health, gender-affirming care, and/or
disability services, regardless of whether they find these services objectionable based on their
personal beliefs. For example, providing and offering information and counseling on or referral
to contraceptives and abortions are part of the evidence-based standards of care for a range
of medical conditions, such as cancer, endometriosis, and postural orthostatic tachycardia
syndrome (POTS).!! Every major medical association has long recognized gender-affirming
care as a safe and effective, evidence-based standard of care.!? And medications such as
buprenorphine and methadone are the evidence-based and often lifesaving treatment
standard for opioid use disorder.!3 Resulting denials of services and information about
contraceptives, abortion, gender-affirming care services and SUD treatments could have risked
patients’ health and lives. The definition may also have enabled non-provider health care
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professionals to refuse to assist in the performance of access to care that they find
objectionable, such as receptionists who do not want to schedule appointments for services
that they object to.

The 2019 Final Rule’s definition of “referral or refer” explicitly would have enabled providers to
refrain from referring patients to health care entities or providers who do not object to
providing the care they need, even in an emergency.!* The 2024 Final Rule also eliminates the
2019 definition of “discriminate or discrimination.”> If implemented, the definition would have
prevented prospective health care employers from asking job applicants about which services
they might refuse to provide, even when provision of those services is a primary job function
or necessary during a medical emergency. For example, the regulations would have prohibited
an abortion clinic from withholding or terminating employment from a health care provider
who objects to providing abortions, even if that was an essential job function. This approach
abandoned Title VII of the Civil Rights Act of 1964's longstanding reasonable
accommodation/undue hardship balancing framework.1® By eliminating this definition, the
2024 Final Rule restores guardrails that require balancing the interests of the refusing party
and the party that needs access to health care. At a moment when access to critical health
services such as abortion and gender-affirming care is waning, we are encouraged to see OCR
rescind this definition.

Along with these rescissions, the 2024 Final Rule clarifies that covered entities and
professionals must comply with EMTALA, which protects people with emergency medical
conditions who need stabilizing treatment, such as emergency abortions during ectopic
pregnancy, severe preeclampsia, or miscarriage complications. To this point, the Centers for
Medicare & Medicaid Services (CMS) previously issued guidance to state agencies regarding
hospital staff and physicians’ obligations under EMTALA in light of new state laws prohibiting
or restricting access to abortion.!” That guidance affirmed that when abortion is the stabilizing
treatment necessary to resolve an emergency medical condition as defined by EMTALA, they
“must provide that treatment.”18

The 2024 Final Rule Maintains the 2019 Final Rule’s Concerning
Expansion of OCR’s Enforcement Authority

The 2019 Final Rule vastly expanded the number of federal health care refusal laws that OCR
enforces from three to twenty-five.!® Previously, covered health care entities and professionals
had to enforce their rights under twenty-two of these statutes via the courts. Despite many
health advocacy organizations’ calls for OCR to roll back this concerning expansion, the Biden-
Harris Administration maintained it in the 2024 Rule.?° As we raised in our comments, this
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decision may embolden covered entities and professionals to file an unprecedented number of
complaints regarding their rights to refuse care.?! Under the final regulations, OCR will need to
review those complaints, which could take a big bite out of its already limited resources to
enforce nondiscrimination protections for people facing barriers to care. OCR’s decision to
maintain the 2019 Final Rule’s expansion of its federal health care refusal law enforcement
authority only highlights the urgent need for Congress to substantially increase appropriations
to the agency to ensure adequate and timely resolution of its enforcement, resolution, and
outreach responsibilities, particularly for Section 1557 of the Patient Protection and Affordable
Care Act (ACA), Section 504 of the Rehabilitation Act, and other protections against
discriminatory barriers to care.?2 NHeLP will continue to advocate for sufficient appropriations
for nondiscrimination enforcement.

The 2024 Final Rule Requires OCR to Conduct a Fact-Based Inquiry of
Each Complaint Alleging a Violation of Health Care Refusal Laws

The 2024 Final Rule maintains the general framework that OCR has used since 2011 to
examine potential violations of federal refusal of care laws.23 Under this framework, OCR will
apply the relevant refusal statute(s) to the facts of each case and determine an appropriate
remedy under the same refusal statute(s).2* This case-by-case approach recognizes that the
twenty-five health care refusal laws that OCR will enforce under the 2024 Final Rule vary
significantly in terms of the programs, entities, and types of providers they regulate. For
example, the Medicare provisions cited in the 2024 Final Rule govern private Medicare
insurers, and the ACA provisions govern ACA Marketplace insurers.2> Moreover, factors such as
the nature of the religious or personal belief underpinning the refusal and the burden and
harm to a patient vary vastly case-to-case.

The 2024 Final Rule does not attempt to couch all health care refusals in the same terms as
the prior rule or reinterpret existing law. Rather, it strictly governs OCR’s internal processes in
evaluating enforcement actions under the applicable statutes. The language of the 2024 Final
Rule addresses OCR'’s authority to:
(1) Receive and handle complaints;
(2) Initiate compliance reviews;
(3) Conduct investigations;
(4) Consult on compliance within [HHS];
(5) Seek voluntary resolutions of complaints;
(6) Consult and coordinate with the relevant [HHS] component, and utilize existing
enforcement regulations, such as those that apply to grants, contracts, or other
programs and services;
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(7) In coordination with the relevant component or components of [HHS], coordinate other
appropriate remedial action as the HHS deems necessary and as allowed by law and
applicable regulation; and

(8) In coordination with the relevant component or components of [HHS], make
enforcement referrals to the Department of Justice.26

The 2024 Final Rule does not prescribe a uniform process for receiving and handling
complaints, monitoring compliance, and conducting investigations, but requires OCR to use the
relevant refusal statute to evaluate its actions in each case. This approach could help more
fairly balance enforcement of these statutes with the rights of patients to receive timely,
quality, and evidence-based care and information.

The 2024 Final Rule Continues to Encourage—But Does Not Require—
that Health Care Entities Notify Patients and Providers of Refusal
Rights

As in 2019, the 2024 Final Rule includes a model notice that a covered provider or entity can
post to advise providers, patients, or other potentially affected parties of their rights under
refusal statutes.?” Displaying a notice remains voluntary for covered entities and offers a
means for them to demonstrate compliance with federal health care refusal laws.

Importantly, OCR updated the model notice text from the 2019 Final Rule. Whereas the 2019
Final Rule’s model notice emphasized all possible ways that a covered health care professional
or entity could permissively refuse to provide services, the 2024 Final Rule’s model notice
instead informs the reader, whether provider or patient, of the applicable statutes and of the
method of making a complaint to OCR.2® As with the model notice in the 2019 Final Rule, the
2024 Final Rule indicates that an entity can modify the suggested language in the notice text
as appropriate and still retain the beneficial inference of compliance in an enforcement action.

In NHeLP’s comments on the Biden-Harris Administration’s 2023 Proposed Rule, we asked OCR
to go beyond offering language for a model notice and take affirmative steps to protect access
to care. We believe OCR should require covered entities to inform consumers of what
services they refuse to cover, deliver, provide information on, or otherwise facilitate access to
as permitted by federal health care refusal statutes.?® Individuals should know which services
a health care professional or entity will refuse access to before signing up for a health
insurance plan, engaging with a health care system or network, or scheduling a visit with a
provider. NHeLP will continue to advocate for OCR to take further steps to increase awareness
of refusals or complaints made pursuant to health care refusal statutes.
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As provided in the model notice text, individuals who believe a health care entity or
professional has violated any of the federal health care refusal statutes can file a complaint
with HHS OCR:

e Electronically through the Office for Civil Rights Complaint Portal:
https://ocrportal.hhs.gov/;

e By mail: U.S. Department of Health and Human Services, 200 Independence Avenue
SW, Room 509F, HHH Building Washington, DC 20201; or

e By phone: 1-800-368-1019, 800-537-7697 (TDD).

For more information about federal health care refusal laws and regulations, visit:
www.hhs.gov/conscience.
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