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Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-5531-IFC
P.O. Box 8016
Baltimore, MD 21244-8016
Re: CMS-5531-IFC. Medicare and Medicaid Programs, Basic
Health Program, and Exchanges: Additional Policy and
Regulatory Revisions in Response to the COVID-19 Public
Health Emergency and Delay of Certain Reporting
Requirements for the Skilled Nursing Facility Quality
Reporting Program
Dear Administrator Verma:
The National Health Law Program (NHeLP) protects and
advances the health rights of low-income and underserved
individuals and families. NHeLP advocates, educates, and
litigates at the federal and state levels to advance health and
civil rights in the United States.
As conveyed in our comments to the proposed rule, NHeLP
strongly opposes the changes to 45 C.F.R. §156.280 because
they threaten to undermine access to quality health care,
including essential reproductive health services. 1 We implore
the administration, states, and the marketplaces to redirect their
attention towards expanding access to health coverage during
these perilous times instead of amplifying barriers. The National
Health Law Program unequivocally rejects the implementation
of the “Double Billing” rule promulgated on December 27,
2019.2
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The United States is Facing a Health Crisis and Should Respond to It
Our country is in the midst of a public health emergency, as the U.S. Department of Health
Care and Human Services (HHS) declared on January 31, 2020.3 At the time of writing these
comments, almost three million people in the United States have been diagnosed with the
novel COVID-19 virus and 130,000 have perished.4 The United States is one of the few
countries in the world where cases are not leveling off or decreasing, but are actually rising. 5
Our health care system is saturated and unprepared to adequately address the health needs
of millions of people. In addition, more than 90 million individuals have lost their jobs and the
country faces a recession.6 People who have lost their employer-based insurance are now
enrolling in Medicaid as well as marketplace plans. In states that have Special Enrollment
Periods (SEP) in order to offer immediate health coverage to the newly uninsured, marketplace
enrollment numbers are doubling or tripling to where they were just a year ago even before
these SEPs end.7 Our nation has to rise to the challenge and offer support to those who need
health care as well as the systems that will help them obtain coverage like the marketplaces.
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The National Health Law Program calls on HHS to act on its commitment “to protect the health
and safety of all Americans” during this unprecedented crisis.8 In its announcement to initially
delay the implementation of the Double Billing rule, HHS admitted that Qualified Health Plans
(QHPs) are currently strained as a result of their ongoing response to the public health
emergency. Moreover, HHS noted, complying with the Double Billing rule will pose an even
greater obstacle than considered before.9 It is unconscionable to further harm enrollees and
distract QHPs and the marketplaces by implementing a rule that will disrupt the health care
system and put access to health care services out of further reach.
This administration should focus on expanding access to health care, including abortion, which
is a legal and constitutionally-protected form of medical care.10 Yet existing federal restrictions
on insurance coverage coupled with increasing federal and state attacks on access to abortion
care in the midst of a pandemic often render this right meaningless. 11 The implementation of a
rule that most commenters opposed during its introduction is a thumb on the nose to the
millions of Americans who will now have to pay more in health insurance premiums and lose
access to essential, time-sensitive health care.
NHeLP Reiterates and Augments its Arguments
The complicated Double Billing rule will confuse enrollees
Implementing the complicated Double Billing rule will lead to widespread enrollee confusion,
particularly amid a moment of uncertainty produced by a deadly pandemic. The changes will
confuse QHP enrollees who are used to receiving one itemized bill for their insurance
premiums. Accepted insurance practices already allow payments for different types of
coverage within the same instrument and transaction. For example, insurance plans that offer
bundled coverage (e.g., life and disability insurance, home, and car insurance) often allow
enrollees to pay for their multiple policies in one transaction with the same instrument (e.g.,
check, automatic withdrawal, credit card payment). If distinct policies can be paid for through
the same instrument or transaction, it only makes sense that payment for a covered health
8
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service would operate similarly in a single billing statement. No practical reason supports why
certain abortions should be singled out from other health care services.
Enrollees will struggle trying to navigate these changes and will often not have the resources
or time to follow up with QHPs to understand this new and complicated process. It is highly
likely that many will not make both premium payments because of this confusion. Many may
believe that a separate bill is a scam, an error by the issuer, or a charge for coverage that they
did not request. Consequently, enrollees and shoppers may experience delays in coverage as
they try to understand how to make sense of these new premium payments. As NHeLP
explained in its comments, these changes will mostly harm those who already struggle to
navigate the health care system—including people with disabilities and limited English
proficiency—and who are also more likely to need health care. This rule will add anxiety and
heighten barriers to health care access during a time people are already overstretched.
Enrollees will incur additional costs, heightening economic insecurity in the middle of a
pandemic.
Not presented during the comment period, the final rule included an opt-out policy that allows
enrollees to drop abortion coverage from their QHPs. Once some enrollees forgo paying the
second premium, however, QHPs will endure heightened administrative burdens. They will
inevitably pass down costs to enrollees in the form of higher premiums and cost-sharing. In
fact, HHS has conceded that the rule will result in increased premium costs for enrollees. 12
HHS, however, fails to account for the financial and human costs that enrollees will incur
learning how to comply with these changes as well as the additional costs. Finally, HHS cruelly
dismisses how enrollees will be able to cover these costs when they are facing economic
hardships, particularly in the middle of a pandemic.
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The rule further jeopardizes health and economic security through yet another
unnecessary attack on abortion access
Abortion is a common and safe medical procedure, as one out of four women in the United
States will have an abortion by the age of 45.13 Half of abortion patients are low-income
individuals and many are seeking this care precisely because they experience economic
hardships.14 In addition, evidence from previous pandemics show that individuals might want to
avoid having children since pregnant individuals and infants might be found to be at
heightened risk from COVID-19.15 One new study conducted by the Guttmacher Institute found
that more than one-third of women reported that they wanted to delay having a child or limit
future births because of the pandemic.16 Since this administration has reduced Title X’s
capacity to provide contraceptive services by at least 46 percent, more individuals will likely
seek abortion care to meet their reproductive health needs.17
Individuals who are denied abortion access have been found to endure adverse physical and
mental health consequences. According to a longitudinal study that is frequently cited in peerreviewed journals, individuals denied abortions are more likely to experience eclampsia, death,
and other serious medical complications during the end of pregnancy, more likely to remain in
relationships where interpersonal violence is present, and more likely to suffer anxiety in the
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short term after being denied an abortion.18 When denied abortions, individuals are also likely
to fall deeper into poverty.19 Harms to abortion coverage particularly harm Black, Indigenous,
and other people of color as well as LGTBQ individuals who disproportionately struggle with
poverty. In the midst of the current global pandemic, it is unscrupulous to worsen the health
and economic wellbeing of QHP enrollees.
Conclusion
The National Health Law Program has opposed the Double Billing rule since its proposal. In
the midst of a health and economic crisis, we are convinced that the rule will eviscerate
essential reproductive health care in the marketplaces. The harms will disproportionately fall
on people who are increasingly losing economic stability as well as women, LGBTQ,
immigrants, and Black, Indigenous, and other people of color. Additionally, the rule will pose
irreparable harm to the health and lives of those seeking abortion care. The National Health
Law Program asks that this administration expand, not restrict health care access to
adequately meet enrollees’ essential health needs.
Thank you for the opportunity to comment. If you have any questions about our comments,
please contact Fabiola Carrión at carrion@healthlaw.org or 310.736.1649.
Sincerely,

Elizabeth G. Taylor
Executive Director
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