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The Trump administration repeatedly tried and failed to repeal the Patient Protection and
Affordable Care Act (ACA), which has extended coverage and improved health care access for
millions. Now the administration is continuing its efforts to undermine and sabotage the ACA
and civil rights protections. The Department of Health and Human Services (HHS) recently
finalized changes to regulations implementing § 1557, the ACA’s nondiscrimination provision
(also called the Health Care Rights Law).! Section 1557’s protections extend to discrimination
on the basis of race, color, national origin (including language access), sex, age, and disability
by referring to pre-existing civil rights laws.? It is the first federal law to ban sex discrimination
in health care.

The 2020 § 1557 Final Rule repeals outright, or significantly weakens, important regulations—
both existing regulatory provisions implementing 8 1557 as well as other regulatory
provisions—protecting against discrimination in health programs and activities. The following
provides an overview of important changes in the 2020 Final Rule and how they may affect key
populations:

e Exempts most private health plans from nondiscrimination requirements

e Exempts most federal government agencies and operations from nondiscrimination
requirements

e Eliminates requlations expressly protecting LGBTQ persons from discrimination

e Eliminates requlations protecting people with disabilities and those with chronic
conditions

e Eliminates requlations protecting people who have received or are seeking reproductive
health services from discrimination

e Eliminates notice requirements to inform individuals of their rights and how to file

complaints
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e Eliminates language access requirements so people with limited English proficiency
know how to obtain language services
e Enforcing rights

Fortunately, the administration cannot repeal a statute through regulations. Persons who
experience discrimination in health care programs or activities are still protected under the law.

Exempts most private health plans from nondiscrimination requirements

Section 1557 prohibits discrimination in health programs and activities receiving federal
financial assistance, health programs and activities administered by the executive branch, as
well as entities created under the ACA, including the Marketplaces and health plans sold
through the Marketplaces.?

Under the law (and underscored in the 2016 regulations), when an entity is principally engaged
in providing or administering health services, all of its activities are covered by 8§ 1557 if any
part receives federal financial assistance.* This means, for example, that if a hospital receives
federal funding for some of its patients who are on Medicaid or Medicare, then services to all
patients and the hospital’'s entire operations, outpatient clinics, surgical units, and labs, must
comply with § 1557.

The 2020 Final Rule retains this provision, but creates a major exemption. It declares that
health insurance companies are not principally engaged in providing health care. Insurance
companies would only be subject to § 1557 for the specific plans or products that receive
federal funding. This would include, for example, Qualified Health Plans sold through the ACA
Marketplaces, Medicare Advantage Plans, and Medicaid managed care plans. The 2020 Final
Rule would exempt most private employer health plans from nondiscrimination requirements,
as well as the Federal Employees Health Benefits Program (FEHBP).®> As of 2018, an
estimated 58% of persons under age 64, or 153,756,100 individuals, received their health care
through employer-sponsored plans.®

As NHeLP noted in comments on the proposed rule, an insurer does not simply process
claims.” Insurers design the care individuals receive by determining benefits offered and
establishing formularies, payment structures, and networks. Insurers conduct prior
authorization, and establish and evaluate other clinical coverage criteria. Insurers exercise
considerable control over the health care of enrollees—deciding what providers a patient may
see, what hospitals they may visit, and what treatments or medications they may receive.®

HHS’ tortured interpretation—that health insurance is not health care—will make it harder for
people who experience discrimination by private insurers to pursue administrative remedies
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and go to court. The rule’s inconsistency with the statute itself will cause confusion for both
health care entities and patients, increasing confusion about who is protected and making it
harder to enforce their rights through to administrative and judicial complaints.

Exempts most federal government agencies and operations from nondiscrimination
requirements

The plain language of § 1557, as well as the 2016 Final Rule, establish that any health
“program or activity” administered by an executive agency is subject to the law’s provisions.®
However, the 2020 Final Rule seeks to exempt most federal agencies from § 1557
compliance. HHS imagines that Congress sought to limit application of 8§ 1557 only to federal
agencies administering health programs or activities under Title | of the ACA.

Title | of the ACA establishes the Marketplaces, premium tax credits, health insurance reforms
such as guaranteed issue, and streamlined eligibility systems for Medicaid and the Children’s
Health Insurance Program (CHIP).1° Under the 2020 Final Rule, § 1557 applies only to HHS
administration of these programs and activities.'! However, HHS administration of non-Title |
health programs or activities, including most of Medicaid, Medicare, programs administered by
the Centers for Disease Control and Prevention (CDC), the Health Resources Services
Administration (HRSA), the Substance Abuse and Mental Health Services Administration
(SAMSHA), and others, would be exempt from § 1557.

This theory stands contrary to the statutory text, design, and intent of the ACA to require all
federal health programs and activities to comply with § 1557’s nondiscrimination protections.

Thus while entities like state Medicaid agencies and community health centers receiving funds
through federal programs would be subject to § 1557 (as recipients of federal financial
assistance), portions of federal agencies administering non-title | programs, such as the Center
for Medicaid and CHIP Services (CMCS) and HRSA, would be exempt.1?

For some HHS personnel, the new § 1557 applicability rules will be especially challenging. For
example, CMCS administration of streamlined eligibility systems for Medicaid and CHIP would
be subject to 8§ 1557 because they were established under Title | of the ACA. However,
administering other aspects of Medicaid and CHIP would be exempt from § 1557
compliance.?

As a result, federal agencies and their personnel will be splintered, with some activities and

actions subject to 8 1557, and others not. By fracturing the applicability of § 1557 to federal
agencies, HHS will make monitoring and compliance near impossible.
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Eliminates regulations expressly protecting LGBTQ persons from discrimination

Section 1557 prohibits discrimination on the basis of sex. The 2016 regulations expressly
prohibit coverage exclusions for gender-affirming care, and prohibit plans from imposing limits
or restrictions on health services provided to transgender persons for services traditionally
provided to persons of one sex.4

However, the 2020 Final Rule completely eliminates gender identity as part of the definition of
sex discrimination. It also removes sections of the existing regulations that prohibit health
plans from excluding gender-affirming care. This opens the door for health plans, Medicaid
programs, and other payers to attempt to refuse to cover medically necessary gender-affirming
care. Moreover, by removing express protections against discrimination based on someone’s
gender identity, the 2020 Final Rule will exacerbate the mistreatment and abuse by providers
that transgender individuals experience all too often.*® The elimination of these regulations
goes against the findings of federal courts in multiple jurisdictions concluding that § 1557
protections extend to gender identity.1®

The 2020 Final Rule also eliminates provisions in the 2016 regulations that recognize sex
stereotyping, including:

stereotypical notions of masculinity or femininity, including expectations of how
individuals represent or communicate their gender to others, such as behavior, clothing,
hairstyles, activities, voice, mannerisms, or body characteristics.’

Lesbian, Gay, and Bisexual (LGB) persons who experience discrimination in health care
settings have filed sex discrimination complaints based upon sex stereotyping. Eliminating this
provision seems designed to discourage LGB persons from filing complaints.

Moreover, HHS insisted on going forward with revising these provisions even though the
Supreme Court was considering whether Title VIl protections against sex discrimination extend
to sexual orientation and gender identity. HHS acknowledged “the meaning of ‘on the basis of
sex’ under Title VII will likely have ramifications for the definition of ‘on the basis of sex’ under
Title IX” (referenced in § 1557). In a decision on June 15, 2020, the Supreme Court concluded
that “discrimination based on homosexuality or transgender status necessarily entails
discrimination based on sex.”'® The ruling will likely have far reaching implications for § 1557
and other civil rights laws prohibiting sex discrimination.
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Eliminates regulations protecting people with disabilities and those with chronic
conditions

Section 1557 and the 2016 implementing regulations prohibit health insurance companies from
discriminating through marketing practices and benefit design. These protections are
especially important for people with disabilities and those with other serious or chronic
conditions. For example, in 2014 the National Health Law Program and The AIDS Institute filed
a complaint with HHS Office for Civil Rights charging that four Florida health insurers
discriminated against persons living with HIV/AIDS by placing all drugs used in the treatment
of HIV, including generics, in the highest cost sharing tiers.® HHS agreed, and prohibited
discriminatory plan benefit design and marketing in the 2016 regulations.?°

The 2020 Final Rule eliminates provisions expressly prohibiting discriminatory plan design and
marketing. While the law still provides such protections and the regulations include other
provisions related to discrimination on the basis of disability, the rule changes as well as the
exemption for private insurers (discussed above) will make it harder for persons pursuing
claims of discrimination on the basis of disability, particularly against employer plans sold
outside the ACA Marketplaces.

Eliminates regulations protecting people who have received or are seeking reproductive
health services from discrimination

Section 1557 was the first federal law to prohibit health care discrimination on the basis of sex.
The 2016 regulations explicitly defined “on the basis of sex” to include pregnancy status,
including termination of pregnancy, miscarriage, abortion or related conditions, and childbirth
or related medical conditions.?!

In an effort to drastically limit the scope of 8 1557 protections, the 2020 Final Rule removes the
2016 regulations’ definition of “on the basis of sex.” In doing so, HHS attempts to eliminate the
express protections that apply to someone who has received or is seeking reproductive health
care. Protections under § 1557 still stand, yet without unambiguous implementing regulations
and enforcement, illegal health care discrimination on the basis of sex will likely abound.

The 2020 Final Rule also unlawfully attempts to add new exemptions to § 1557’s protections
against discrimination on the basis of sex. Section 1557 references Title 1X solely for the
ground on which it prohibits discrimination—sex (including pregnancy status). The plain
language of the statute does not import Title IX’s religious exemption, yet the 2020 Final Rule
attempts to do so. In addition, the 2020 Final Rule attempts to add a number of exemptions
from religious refusal laws not mentioned in 8 1557, such as the Coats-Snowe Amendment,
the Church Amendments, and the Weldon Amendment.?? By attempting to add exemptions
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beyond those expressly included in 8 1557, the Final Rule is designed to empower religiously-
affiliated health care providers and entities to discriminate against people who have previously
received or are seeking reproductive health services, with far-reaching consequences.

The 2020 Final Rule’s regulatory rollbacks and new exemptions will exacerbate sex
discrimination in our health care system, disproportionately harming women who often suffer
compounded discrimination at the intersection of multiple identities, including women who are
Black, Indigenous, or People of Color; transgender women; and women with disabilities.

Eliminates notice requirements to inform individuals of their rights and how to file
complaints

Civil rights protections are of little worth if people do not know what their rights are and how to
fight back if their rights are violated. The 2016 regulations reflected this by requiring covered
entities to post notices in conspicuous public locations and on the entity’s website. It also
required notices in significant communications. The notices informed beneficiaries, enrollees,
applicants, and members of the public of their right to receive health care services without
discrimination.?3

The 2016 regulations outlined seven requirements to specify in notices:

e the covered entity does not discriminate;

e the covered entity provides auxiliary aids and services for people with disabilities free of
charge and in a timely manner;

e the covered entity provides language assistance services for limited English proficient
individuals free of charge and in a timely manner;

¢ how to obtain the auxiliary aids and services and language services;

e identification of and contact information for an employee designated to ensure the
entity’s compliance with § 1557;

e the availability of a grievance procedure and how to file a grievance; and

e how to file a discrimination complaint with OCR.?*

The 2020 Final Rule eliminates the notice requirements, even though, as HHS acknowledged,
“an unknown number of persons are likely not aware of their right to file complaints with the
HHS OCR and some unknown subset of this population may suffer remediable grievances, but
will not complain to OCR absent notices informing them of the process.”?®
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Eliminates language access requirements so people with limited English proficiency
know how to obtain language services

Current 8 1557 regulations require covered entities to take reasonable steps to provide
meaningful access to each individual with limited English proficiency (LEP) eligible to be
served or likely to be encountered.?® These include requirements for in-language taglines in
the top 15 languages of the state on all significant communications and access to qualified
interpreters and translators.?’

The 2020 Final Rule eliminates the tagline requirements. While it maintains requirements that
interpreters and translators be “qualified,” it does this more indirectly than the 2016 regulations
and not through a definition provision. The 2020 Final Rule maintains prohibitions of the use of
minors as interpreters except in emergencies and the use of accompanying adults as
interpreters except in an emergency or upon the request of the patient.

The 2020 Final Rule also rescinded provisions in the 2016 regulations requiring covered
entities to identify the specific needs of each individual needing language services. Instead, the
2020 Final Rule adopts an outdated four-factor test, originally utilized in OCR’s 2003 LEP
Guidance.?® While this test was developed to implement Title VI of the Civil Rights Act of 1964,
the specific statutory language of § 1557 justified the more precise focus on the needs of an
individual rather than all LEP individuals an entity may encounter. Gone too is a recognition of
the importance of developing and implementing language access plans to ascertain
compliance.

Enforcing rights

Despite the issuance of these new regulations, 8§ 1557 is still the law. Expected legal
challenges to the final rule may prevent or delay it from going into effect. Individuals who
experience discrimination by a health care provider or program can still file complaints under
the statute with their state insurance commission, state Medicaid agency, or HHS’ Office for
Civil Rights. They may also go to court to stop discrimination. Further, some states have laws
that prohibit discrimination. Individuals who encounter health care discrimination should
contact an attorney, such as a local legal services provider or state bar association, for help.
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