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Submitted via Regulations.gov 
 
Ms. Anna Maria Farías 
Assistant Secretary for Fair Housing and Equal Opportunity 
Department of Housing and Urban Development 
451 7th Street, SW 
Washington, D.C. 20410 
 
Re: HUD’s Implementation of the Fair Housing Act’s 
Disparate Impact Standard Notice of Proposed Rulemaking, 
HUD-2019-0067, RIN 2529-AA98 
 
Dear Assistant Secretary Farías, 
 
The National Health Law Program (NHeLP) protects and 
advances the health rights of low-income and underserved 
individuals and families by advocating, educating, and litigating 
at the federal and state level. We write to express our strong 
opposition to the proposed rule change regarding “HUD's 
Implementation of the Fair Housing Act's Disparate Impact 
Standard” Notice of Proposed Rulemaking (NPRM). 
 
The existing disparate impact rule efficiently and successfully 
serves the American public as a tool for challenging the 
structural inequalities that persist in housing and financial 
markets. Access to safe and affordable housing is important to 
health, but housing policy--including discriminatory housing 
practices—often negatively influence place-based inequities.1 
Instead of fulfilling the stated goal of the Fair Housing Act (FHA) 
to provide for fair housing, the proposed rule will create 
overwhelming obstacles for people who experience 
discrimination and then seek to enforce their rights based on a 
disparate impact claim. 
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HUD’s 2013 final rule on “disparate impact” has been critically important for ensuring effective 
implementation of the FHA. 2 In its current form, the Disparate Impact Rule has proven 
practical and effective. It comports with decades of established judicial precedent, including the 
2015 Supreme Court decision, Texas Department of Housing and Community Affairs v. 
Inclusive Communities Project.3 In that case, the Supreme Court established that housing 
decisions with a disparate impact are prohibited under the FHA, and disparate impact liability 
also “permits plaintiffs to counteract unconscious prejudices and disguised animus that escape 
easy classifications,” and in that way “may prevent segregated housing patterns that might 
otherwise result from covert and illicit stereotyping.”4 
 
The current burden-shifting framework established under the 2013 final rule adequately and 
appropriately accommodates legitimate justification and defenses. The proposed rule, by 
contrast, is fundamentally inconsistent with the framework established in Inclusive 
Communities Project. The proposed rule, if finalized as written, risks permitting covert 
discriminatory practices to proliferate without the appropriate and necessary enforcement tool 
of disparate impact liability. The proposed rule miscalculates the balance of interests by 
weighting the process unfairly against individuals alleging discrimination, obstructing 
accountability, making it prohibitively difficult for people facing discrimination to access an 
appropriate and timely remedy, and dismantling an important tool for addressing systemic 
discrimination under the FHA. 
 
The proposed revisions in §100.500 will drastically increase the burden to a plaintiff of bringing 
a case to address prohibited discrimination. In the proposed rule, the current burden-shifting 
standard is replaced with a five-part component set of tests, placing nearly all of the burden on 
the people who are intended to be protected from discrimination under the Fair Housing Act. 
For example, people experiencing discrimination may be asked to essentially identify the 
justifications the defendant will raise and address them. A plaintiff may be required to prove by 
the preponderance of evidence that “a less discriminatory policy or practice would serve the 
interest in an equally effective manner without imposing materially greater costs on, or creating 
other material burdens for, the defendant.” The proposed rule not only sets a much higher bar 
for a person experiencing discrimination to meet, but one based on information that only the 
entity with the discriminatory policy may have. The proposed rule’s burden shifting would also 
sharply decrease the FHA’s built-in incentive to examine disparities and their causes to identify 
better, fairer practices and policies that do not discriminate. 
 
The proposed changes include additional elements that are fundamentally inconsistent with 
nondiscrimination protections. We are concerned that the proposed rule at §100.500(c)(2) 
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gives entities covered by the FHA three extremely overbroad defenses against claims of 
discrimination under disparate impact theory. 
 
Algorithms are frequently used in the context of housing, including in lending practices, credit 
scoring, pricing, marketing, underwriting, and tenant screening. And they have a history of 
being used to discriminate against protected classes.5 For example, in some cases housing 
providers may use algorithms such as credit scores or criminal background screenings in ways 
that have a disparate impact on people with disabilities and other protected classes.6  
 
Algorithms are not wholly inappropriate in certain housing-related contexts. However, the data 
sets used to construct many algorithms were created in an environment that includes a long 
history of inequality and injustice, which can build implicit bias into the algorithms, such as the 
FinTech example discussed below.7 This problem may be particularly acute in the housing 
context, given America’s long and continuing history of housing segregation.8 Therefore, even 
if an algorithmic tool is empirically derived and statistically sound, it may still produce results 
that have a disparate impact. Importantly, algorithms often lack transparency, making it difficult 
to analyze the basis of the algorithm and how it works. While using algorithms in and of 
themselves may not be improper, currently algorithms are rarely used in a way that allows for 
open analysis and understanding of the factors used in the algorithm and the impact of the 
algorithm itself.  
 
The proposed rule’s first defense at § 100.500(c)(2)(i) allows entities covered by the FHA to 
rely on algorithmic tools without disparate impact liability, provided the inputs are not 
“substitutes or close proxies for protected classes under the FHA and that the model is 
predictive of credit risk or other similar valid objective.” However, this defense misinterprets 
how algorithms can be used to discriminate. Algorithms often rely on interactions between 
multiple variables, which in combination can have a disparate impact on a protected class. 
Even if each individual variable may not have a disparate impact, the patterns that result from 
combining multiple variables may pose significant disparate impact concerns.9 Additionally, 
even if a factor is not directly a “substitute or close proxy” for a protected class, or appears 
facially neutral, it can still create a disparate impact. For example, an algorithmic input of 
criminal justice involvement could have a disparate impact on people with disabilities, but 
criminal justice involvement may not necessarily be considered a “substitute or close proxy” for 
disability under this proposed rule. 10 Further, the proposed rule would permit discrimination 
under disparate impact theory so long as the algorithm was “predictive” of risk, even if a less 
discriminatory alternative would perform just as well, contrary to the intent of Texas v. Inclusive 
Communities.11 
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The second defense, at §100.500(c)(2)(ii), could potentially provide an overbroad safe harbor 
from disparate impact liability if a defendant is using an industry-standard algorithm from a 
third party. A model or methodology may be “standard in the industry” and still serve to 
perpetuate discrimination in its outcome or application; merely saying that other housing 
providers are using the same discriminatory method should not be enough to escape disparate 
impact liability.12 For example, credit scores are commonly used in housing, but the algorithms 
used to create some credit scores have recognized bias.13 This defense could be sweeping in 
its scope: for example, almost all mortgages are underwritten using third-party models.14 In 
effect, this proposal may give wide latitude to entities covered by the FHA to discriminate 
without concerns for disparate impact liability, just so long as the tool or method is an industry 
standard.  
 
The final defense to disparate impact liability at §100.500 (c)(2)(iii) is that the defendant shows 
that the model was “validated by an objective and unbiased neutral third party,” who finds the 
algorithm is accurately predictive and that the factors used are not “substitutes or close 
proxies” for protected classes. This provision has similar problems as the first defense. 
Further, this defense sets no standards for who can qualify as an “unbiased neutral third 
party,” what it takes to “validate” an algorithm, or how to delimit a close proxy This vagueness 
leaves significant questions as to how this would be operationalized.  
 
All these defenses based on algorithms shift the burden unfairly and impermissibly against 
those claiming discrimination. Algorithms are often complex, and those who create and use 
algorithms frequently claim that details are protected as intellectual property or trade secrets, 
blocking transparency.15 In other contexts, such as Medicaid functional assessments, legal 
advocates have encountered major difficulties gaining access to the data and information 
necessary to understand why an individual was denied or how the tool produced a particular 
outcome.16 Similar issues with transparency and access to how a decision was made have 
occurred in public benefits, criminal defense, social services, education, and other areas that 
have resulted in unfair and negative impacts on people’s lives.17 Even if an algorithm’s 
structure becomes available, deciphering how the algorithm functions takes a specific, often 
costly, skill set. It also requires obtaining and understanding information on the methodology 
for creating the algorithm, the research conducted to validate it, the integrity of the data it relies 
on, and the steps taken to ensure the tool is properly applied. Given all these transparency, 
technical, and informational issues, it would likely be difficult for plaintiffs to get far enough 
along in litigation to get the information necessary through discovery to meet the standard. The 
standards set by this section would thus constitute too high a bar, foreclosing meaningful 
access to challenging discriminatory actions under disparate impact theory.   
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The potential obstacles to successfully bringing a disparate impact claim under this proposed 
rule might best be illustrated through a concrete example. A recent study found that financial 
technology (FinTech) companies price mortgages in ways that have a racially discriminatory 
impact using algorithms. The researchers hypothesize that racial minorities are less likely to 
comparison shop for mortgages, potentially due to factors such as geography and lack of 
experience with lending, and the lenders therefore strategically charged them higher prices.18 
According to one co-author, “[t]he mode of lending discrimination has shifted from human bias 
to algorithmic bias… Even if the people writing the algorithms intend to create a fair system, 
their programming is having a disparate impact on minority borrowers—in other words, 
discriminating under the law.”19 It is extremely concerning that under this proposed rule, 
minority borrowers might not have the ability to seek redress for this discrimination based on 
its disparate impact. For example, under the first proposed defense, lenders could try to show 
that the likelihood of comparison shopping is not a “substitute or direct proxy” for race. If these 
FinTech algorithms become prevalent, the lender may also escape disparate impact liability 
under the second proposed defense simply by contracting out their pricing and claiming the 
algorithm is “standard in the industry”. Finally, under the third proposed defense, a lender 
might escape disparate impact liability in ways similar to the first defense. This proposed rule 
goes against the purpose of the FHA non-discrimination provisions; instead of protecting 
access to fair housing, it protects those who would be defendants in FHA claims.  
 
To move forward with the rule as proposed will create confusion and increase uncertainty, and 
would be counter to the purpose and policy of the law - to provide, within constitutional 
limitations, for fair housing throughout the United States.20 It would also work counter to HUD’s 
mission to “create strong, sustainable, inclusive communities and quality affordable homes for 
all” and its work to “build inclusive and sustainable communities free from discrimination…”21  
We urge HUD to withdraw this proposed rule, and leave intact important, existing protections 
for those intended to be protected under the Fair Housing Act.   
 
If you have any questions, please contact us via email – Elizabeth Edwards 
(edwards@healthlaw.org) or David Machledt (machledt@healthlaw.org). 
Sincerely, 

 
Elizabeth G. Taylor 
Executive Director 
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