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_IﬂNDER-AFFIRMING CARE IN MEDICAID

Medicaid is a vital program providing health coverage for millions of people with low incomes, includ-
ing LGBTQ individuals.'Medicaid covers a broad range of health services, including medically neces-
sary gender-affirming treatments for transgender, nonbinary, and gender nonconforming individuals.
Unfortunately, a few states are not following the law and do not provide the full range of gender-affirm-
ing care in their Medicaid programs.

WHAT IS GENDER-AFFIRMING CARE?

Some transgender, nonbinary, and gender nonconforming people experience gender dysphoria, and
there are various medical options available to help alleviate that distress.
Under the standards of care for treating gender dysphoria, the appropriate treatment depends on
the needs and desires of the person seeking treatment.?
The World Professional Association for Transgender Health (WPATH) Standards of Care are the
most widely recognized clinical guidelines for treating gender dysphoria.?
Together, the health care services included in the guidelines are known as gender-affirming care
and are medically necessary to treat gender dysphoria.
Notably, not all people with gender dysphoria seek all health care services, and some may seek
none.

Gender dysphoria is the clinically significant distress caused by a conflict between a person’s
assigned gender and the person’s gender identity.®

I WHAT SERVICES ARE INCLUDED IN GENDER-AFFIRMING CARE?

Gender-affirming health care interventions include mental health services, surgical procedures, and a

range of other services. These can include some or none of the following:

« Gender-affirming hormone therapy, hair removal (electrolysis), voice therapy, and surgeries like
chest augmentation or reduction, vaginoplasty, phalloplasty, hysterectomy, and more.

DOES MEDICAID COVER GENDER-AFFIRMING TREATMENTS?2

Under federal law, state Medicaid programs must cover a broad range of gender-affirming services
when medical professionals attest that they are medically necessary. However, not all states are
following the law.*

« As of May 2019, 19 states and the District of Columbia have laws or policies explicitly requiring Med-
icaid coverage of gender-affirming care, and courts have recently ordered two other states (lowa
and Wisconsin) to cover medically necessary gender-affirming care.®

- California was the first to cover gender-affirming services by court order in cases seeking individual
relief in the 1970s.
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In 2001, a California judge struck down the state’s policy of categorically denying Medicaid cover-

age for gender-affirming surgeries.’

The state’s Medicaid agency then issued guidance in 2013 (and again in 2016) to providers and

managed care plans clarifying the scope of coverage for treatment related to gender dysphoria.®
In the last decade, several other states have added Medicaid coverage of gender-affirming care.®

Unfortunately, nine states explicitly exclude coverage of certain gender-affirming services.®

Despite current widespread medical consensus supporting gender-affirming services as medically
necessary, many of these exclusions date back to the early 1980s when transition-related care was
considered a “cosmetic” or “experimental” service.

Since the early 2000s, these discriminatory policies in Medicaid and in private insurance have
started to erode.

The remaining states have no explicit Medicaid policy related to gender-affirming care and therefore
may not provide coverage at all, may not cover the full range of medically necessary gender-affirming
services, or may not cover services consistently.

FAST FACTS

Medicaid is a vital health program for low-income LGBTQ communities. According to the 2015 U.S.
Transgender Discrimination Survey, transgender, nonbinary, and gender nonconforming people
are three times as likely to have a household income under $10,000 and three times as likely to
be unemployed as the typical person in the U.S"

19% of Black respondents reported a household income of less than $10,000 per year? This is
7% higher than the rate for respondents of all races (12%), roughly twice the rate for the overall
Black population rate (9%), and 4.75 times the general U.S. population rate (4%).”®

43% of Latinx respondents reported living in poverty compared to 12% of the overall U.S.
population

41% of Native American respondents reported living in poverty.®

40% of multiracial respondents reported living in poverty.'®

32% of Asian and Native Hawaiian/Pacific Islander respondents reported living in poverty.”

ARE THERE OTHER BARRIERS TO SEEKING GENDER-AFFIRMING CARE?

Even with Medicaid coverage, many transgender, nonbinary, and gender nonconforming people
face barriers to care.

Transgender, nonbinary, and gender nonconforming individuals often experience stigma,
discrimination, or mistreatment from their health providers when seeking health care®

These disparities are compounded for transgender, nonbinary, and gender nonconforming people
of color and immigrants, who are more likely to live in poverty, be unemployed, and experience
mistreatment from a health provider than white transgender, nonbinary, and gender nonconforming
individuals.”®

Transgender, nonbinary, and gender nonconforming people on Medicaid may struggle to secure
needed care.
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Some surgeons and insurers will not provide or cover certain gender-affirming surgical procedures

without letters of referral from two or more mental health professionals. This can create a barrier to
care, as getting the letters may be a long-term process requiring many appointments with mental
health professionals.

Relatively few providers offer gender-affirming care, particularly in more rural areas.

Additionally, health care providers and the facilities they practice in may not use inclusive language
in their verbal and/or written communications, which can create negative experiences and deter
people from seeking care.

Some providers and health care institutions, like Catholic hospitals, openly discriminate against
transgender, nonbinary, and gender nonconforming people by refusing to provide or to allow gen-
der-affirming services to be provided in their facilities.

WHAT NONDISCRIMINATION PROTECTIONS EXIST UNDER MEDICAID?

All state Medicaid programs are bound by federal nondiscrimination laws.

[u]

These include Section 1557 of the Affordable Care Act, which prohibits health programs and activ-
ities receiving federal financial assistance (including state Medicaid agencies, Medicaid managed
care plans, and Medicaid providers) from discrimination on the basis of race, ethnicity, national
origin, age, disability, and sex.?
Section 1557 is the first-ever federal ban on sex discrimination in health care.
Regulations promulgated in 2016 make clear that Section 1557 prohibits discrimination on the basis
of gender identity and sex stereotypes.?* However, a federal court issued an injunction prohibiting
the Department of Health and Human Services (HHS) from enforcing the portion of the regulations
that protects against discrimination on the basis of gender identity or termination of pregnancy.2®
In response, HHS’ Office of Civil Rights proposed new regulations on June 14, 2019 that seek to
reverse parts of the agency’s existing interpretation of Section 1557.
The proposed regulation includes the elimination of nondiscrimination protections based on sex
and gender identity.

I WHAT CAN | DO TO PROMOTE GENDER-AFFIRMING CARE IN MEDICAID?

1.

2.

[u)

Submit a public comment opposing the June 24, 2019 proposed changes to the ACA Section 1557
final rule. Visit regulations.gov to review the proposed rule and submit your comment letter.
If your state has an exclusion on gender-affirming care or does not explicitly provide Medicaid cov-
erage of gender-affirming treatments, advocate with your state Medicaid agency to remove those
exclusions and issue a policy to affirmatively cover these services.?°
Work with your state Medicaid agency and Medicaid providers to ensure services are delivered in
the most inclusive and culturally sensitive ways.
For example, the New York State Department of Health hosts a webpage with a list of resources
to help providers deliver LGBTQ appropriate care?' and includes suggestions and recommenda-
tions for staff sensitivity trainings, creating a welcoming environment, addressing confidentiality
concerns, and guidelines for creating inclusive intake forms.??
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gerous” because they may have sex with people of different genders but that providers should still make sure
that they have the knowledge to make safe sexual decisions.
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