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A. Medicaid is Important to Women of Childbearing Age

Medicaid is amajor source of health coverage for women. In 1996, for example, Medicaid
covered 7.8 million women (1 out of 10 non-elderly women),[1] and paid for four out of 10
births in the United States.[2] The program aso isamajor payor of reproductive health services
for low-income women, men and adolescents. Half of all public dollars for family planning
services and supplies in the United States are provided by the Medicaid program.[3]

Women make up the mgjority of individuals enrolled in the Medicaid program (58 percent),[4]
and over one-third arein their childbearing years.[5] Managed care has become the mgjor health
care delivery system for Medicaid beneficiaries.[6] Medicaid managed care is most often
mandated for women of childbearing age and their children.[7]

B. Reproductive Health Services Are Vital to Good Health

The availability of reproductive health servicesis essential to the health and well-being of low-
income women.[8] Y et, many women enrolled in Medicaid managed care organizations (M COs)
risk denial of these services. For example, religious Medicaid MCOs that are Catholic must
adhere to the Ethical and Religious Directives. Depending on how these Directives are
interpreted locally, an MCO may not cover one or more of the following services:[9]

Contraceptive Services and Supplies

Sterilizations

Fertility Treatments

Abortion

Emergency Contraception for Rape Victims

Condoms to Combat the Spread of HIV/AIDS and other STDs

Federal law allows areligious MCO to avoid provision of, reimbursement for, and coverage of
servicesif the MCO has amoral or religious objection to the services.[10] Under thislaw, MCOs
also may escape referral or counseling services for reproductive health care.[11] Non-religious
MCOs also often contract with religious hospitals and clinics that require similar restrictions on
reproductive services as a condition of the contract.
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Other problemsin accessing reproductive health servicesin Medicaid M COs have been reported
toinclude[12]

o lllega Imposition of Fees on Contraceptive Services
e Lack of Information on the Scope of Covered Services
e Lack of Choice of Contraceptive Provider

The point of denial may occur at the health plan level where, for example, a prior authorization
request for aserviceis denied. It also may occur at the provider level. A primary care provider
may have his or her own religious or moral objections or may know or erroneously assume that
the health plan does not cover a particular service. These issues undermine women( s access to
reproductive health services.

C. Freedom of Choice Protections Must Be Enforced But Are Limited

Beneficiaries enrolled in Medicaid MCOs maintain their [ freedom-of-choicel] to access family
planning services from any Medicaid-participating family planning provider.[13] Family
planning services are available from non-M CO network providers.

While important, this right only goes so far:

Freedom-of-choice applies only to family planning. Not all reproductive health services fall
under this protection. Some related services must be obtained within the health plan. For
example, labor and delivery is an in-plan service. If an MCO or a contracting hospital does not
provide family planning services, awoman needing atubal ligation, which is considered family
planning, will have to schedule a second surgery out-of-plan after she gives birth.

Women cannot exercise their rights if they are uninformed. Women must have clear, up-front
information and disclosure about their ability to access services from out-of-plan providers.
However, women, and most often adolescents, do not receive such verbal and written notice.

D. Due Process Rights Afford Protection to Reproductive Health Access

Women receive important protection through their notice and fair hearing rights. The United
States Constitution requires that M COs provide written notice individually to women denied a
service, including reproductive health services, because:

Medicaid benefits (including family planning and other reproductive health services)[14] area
matter of statutory entitlement for persons qualified to receive them.[15]

Medicaid beneficiaries have a constitutional property interest in their benefits. When a state actor
(e.0., the state Medicaid agency) acts to deny, delay, terminate, suspend, or reduce a Medicaid-
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covered service, the state actor must provide advance written notice and an opportunity to
challenge the action before an impartial hearing officer.[16]

Courts have recognized M COs as state actors that are subject to this requirement.[17]

Because of these Constitutional protections, awoman who is denied reproductive health services
must be provided with a written notice and an opportunity to challenge the denial at afair
hearing. For example, areligious MCO that denies arequest for family planning servicesor a
tubal ligation at the time of labor and delivery must provide the patient with atimely written
notice. The notice must contain an explanation of:

o theintended action (e.g., denial),
« thereasonsfor the action, and
o thefactsand the laws that support it.[18]

In addition, the right to notice and fair hearing should be triggered when the health plan denies a
prior authorization request or refuses to pay for a service. Arguably, this right also should be
triggered when a provider fails to furnish a needed service when the denial is not based on the
provider(ls determination of whether a serviceis medically necessary, but based on known or
assumed health plan policies (which may be an incorrect assumption) or on the provider( s
individua religious or moral beliefs.

Women should receive written notices about the services that they are being denied so that they
can challenge illegal rules, access needed services out-of-plan, or switch to health plans or
providers that do provide the full scope of reproductive health services.

A woman also can challenge the imposition of afee on family planning services,[19] or can
challenge a health plan(Js restriction of choice of family planning providers.[20]
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