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Introduction
This fact sheet describes significant reproductive health-related legal
issues that women with disabilities may face. Women with disabilities are
particularly susceptible to discriminatory standards of care, coercion and
misinformation about their reproductive autonomy. Courts have issued decisions
involving the capacity to consent to sterilization, abortion and similar procedures,
or the ability of a guardian to make reproductive health determinations in the best
interests of the individual. This fact sheet provides an overview of case law in this
area as well as a brief discussion of other issues identified by legal scholars as
important areas for advocacy.
Reproductive Health Issues
Sterilization
People with mental and physical disabilities have often been subjected to
forced sterilization. The notion that these women and men are unable to make
meaningful decisions about their reproductive capacity often leads caretakers,
guardians, and the courts to consider sterilization as the best option for them.
Case law regarding sterilization stems from the United States Supreme Court’s
1927 decision in Buck v. Bell, in which the U.S. Supreme Court upheld a Virginia
statute that instituted compulsory sterilization of individuals with mental
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disabilities.3 Since then, many cases have addressed the issue of sterilization of
women with disabilities. More recently, however, petitions for sterilizations are
less likely to include arguments presuming the inability or unfitness of women
with disabilities to procreate or raise children (“eugenics-based” arguments);
instead, petitions are typically granted only where there is a finding that
sterilization is in the best interests of the woman.4
Court-ordered sterilization raises serious concerns about whether a
woman with disabilities is being fully allowed to express her sexuality and
maintain reproductive autonomy and integrity. The cases in this area are often
determined with little statutory guidance but they do, however, suggest general
criteria for granting or denying a petition for sterilization. For those unable to give
legal consent, courts may rely on one or more of the following standards: (1)
mandatory criteria, where courts authorize sterilization only when specific factual
findings are made, such as the lack of suitable alternate forms of contraception;
(2) discretionary best interest, where the court uses its judgment to determine if
sterilization is in the best interest of the party; (3) substituted judgment, where
evidence is used to evaluate what the incompetent person would have decided
for him or herself. In addition, some decisions are based on statutes that simply
prohibit sterilization if the individual is unable to provide informed consent.5
In the latter half of the century, many state courts frequently applied a
hybrid of the substituted judgment and best interest standards.6 Under this
formulation, for the court to grant a petition of sterilization, it must be
demonstrated by clear and convincing evidence that the ward, if competent,
would have wished to be sterilized and would not have objected to the chosen
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method of sterilization.7 When evidence of the individual’s preference is not
available, the court looks to several factors in the determination of what is in the
individual’s best interest, including: (1) the possibility of trauma from pregnancy
or the sterilization procedure, (2) the likelihood of future sexual activity, (3) the
extent of permanent inability to understand pregnancy, and (4) evidence of good
faith by petitioners seeking sterilization.8 Though there is no consistent rule,
many courts are reluctant to grant a petition for sterilization of minors with
disabilities.9 There have also been cases where compulsory sterilization of a
competent female is considered in the punishment of a crime.10
Case Annotations
In re Estate of K.E.J. v. K.E.J. A guardian petitioned the court to authorize a
tubal ligation for twenty-four year old K.E.J., who was adjudicated a disabled
person after sustaining brain damage in an accident as an infant.11 Two distinct
privacy rights were at stake in this case: the right to bear children and the right of
personal inviolability. Petitioner alleged that K.E.J. was sexually active despite
guardian’s efforts to deter her, but that K.E.J. was unable to comprehend the
possibility of pregnancy or handle the responsibility that it would bring. Though
K.E.J. was using Depo Provera as birth control, her guardian argued it was
unsafe because it caused her to become overweight and raised her blood
pressure. 12 The Illinois Appellate Court noted that K.E.J.’s level of sexual activity
weighed in favor of a permanent means of contraception; however, her limited
understanding of reproduction, contraception, along with her desire for some day
having a child, weighed against it. The court could not determine that K.E.J.’s
inability to care for a child weighed in favor of a tubal ligation, noting the
availability of parenting alternatives, including adoption within the family.
Ultimately, the Illinois court of appeals denied the petition based on the existence
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of less intrusive alternatives such as long-acting and reversible injectable
contraception such as Implanon.
In re Wirsing v. Michigan Protection and Advocacy Service. The legal
guardian of a person with developmental disabilities petitioned for her
sterilization, arguing that her inability to understand the use of contraceptives and
the possible negative side-effects of birth control, along with the fact that women
with disabilities are frequently the victims of sexual abuse, weighed in favor of a
court-ordered tubal ligation. Though no Michigan statute was on point, the
Supreme Court took into consideration laws governing the sterilization of
competent females. Given that tubal ligation for sterilization is legally available to
a competent female, the court reasoned that the same procedure should be
available to an incompetent woman whose guardian is consenting for her, so
long as the reasoning is found to be in her best interest. The court granted the
petition for sterilization after finding that pregnancy and childbirth could carry
greater physical and psychological risks than tubal ligation, and holding that tubal
ligation is the safest and least intrusive means of surgical sterilization of a
female, subjecting the patient to no undue risk.13
People v. Ashe. In February of 2005, Carrisa Ashe, a young mother of seven
with a history of postpartum depression, pleaded guilty to killing her five-week-old
daughter during an episode of postpartum psychosis.14 The District Attorney's
office offered a plea bargain that allowed her to avoid a twenty-year prison
sentence if she agreed to undergo a tubal ligation. She accepted the plea and
underwent compulsory sterilization. This was the first Georgia case where
sterilization was considered an appropriate remedy for involuntary manslaughter,
but there have been numerous cases in other states where women accused of
killing their children have been forced to choose between sterilization and
prison.15
Abortion
Women with disabilities who become pregnant can also be the subject of
legal action aimed at compelling them to terminate their pregnancy. The case
law in this area focuses on whether the woman is capable of providing
13
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meaningful consent to the procedure and whether it would be in her best
interests. In this context, abortion may be sought where there is question as to
whether pregnancy, childbirth, and parenting would subject the woman to undue
harm. A guardian or caretaker’s reasoning for seeking authority for a courtordered abortion often overlaps with the arguments raised in the sterilization
case law. In particular, they may argue that women with disabilities are more
likely than women without disabilities to be sexually assaulted resulting in the
possibility of pregnancy.16
Given a woman’s constitutional right to determine whether to have an
abortion, abortion case law in the disability context often centers around women
who may be or are presumed unable to make that choice.17 Generally, courts
have held that, to justify an order for the abortion of an incompetent woman, the
petitioner must first provide evidence of incompetence, and second, must
substantiate the claim that the woman in question would have agreed to this
procedure if competent.18
Case Annotations
In re Guardianship of J.D.S v. Dept. of Children and Families. In this case, a
twenty-two year old woman with cerebral palsy, autism, and a seizure disorder
was raped while in the care of the Department of Children and Families group
home and became pregnant as a result.19 Because of the potential toxicity of
J.D.S’ medication to a fetus, her inability to take care of herself, and out of fear
she would be given an abortion, a petition was filed by a pro-life advocate, with
support from Governor Jeb Bush, seeking guardianship over the fetus under
Chapter 744 of the Florida statute governing guardianship.20 The Florida District
Court of Appeal held that because Florida law provides safeguards to ensure that
a guardian acts reasonably in consenting to any medical procedure on behalf of
the ward, and the statute in question does not currently provide for guardianship
of a fetus, the petition was denied.
The dissent in this case disagreed, arguing at length that appointing a guardian
16
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for the fetus of an incompetent woman is not an undue burden and is instead a
means to ensure the State’s compelling interest in the health and welfare of the
unborn child. The dissenting opinion also argued that the statute, when
construed more broadly than the majority’s view, could indeed provide for the
appointment of a guardian for a fetus.
Lefebvre v. North Broward Hospital District. The hospital filed a petition for
the termination of pregnancy for a patient with bi-polar disorder who was
involuntarily restrained after a violent psychotic episode.21 Lefebvre was
impregnated under unknown circumstances while in the hospital’s care. During
her pregnancy she became increasingly aggressive towards herself and others
and refused to eat. The Florida District Court of Appeal stated that usually in
such cases substituted judgment is used to decide whether to grant the petition
for abortion; however, because there was no evidence that Lefebvre would want
to terminate the pregnancy and, more significantly, that there was no legal
adjudication of her incompetency, the petition for an abortion was denied.
In re Jane Doe. A young woman in the care of a group home was impregnated
as a result of rape.22 Her guardian ad litem, the Department for Children and
Families (DCF), believed she should obtain an abortion for psychological, social
and physical reasons, noting she had the behavioral skills of a three year old.23
The family court granted the petition for an abortion, holding that because of the
unawareness of the woman of her pregnancy and her history of behavioral
problems, an abortion was in her best interest. Giving deference to the family
court, the Supreme Court of Rhode Island affirmed the its ruling that an abortion
was the appropriate course of action. Furthermore, the Supreme Court held that
the DCF had been Jane Doe’s legal guardian since the age of four and therefore
was the best surrogate decision maker at the time.
Infertility
Infertility affects millions of women and an estimated seven million women
have sought treatment for the condition.24 Courts have recognized that infertility
is considered the impairment of a “major life function” and that it is, therefore, a
disability within the scope of the Americans with Disabilities Act. 25 Thus,
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employees who are infertile may qualify for reasonable accommodations under
the ADA. Recent case law (including the cases described below) indicates the
standard to prevail when alleging that the ADA requires an accommodation of an
individual’s infertility is high.
Another source of litigation in infertility cases concerns state mandated
insurance plans. Fifteen states require that insurers either offer infertility
treatment coverage to group health plan sponsors or provide coverage in group
and individual plans.26 However such services and treatments vary considerably
and the coverage terms are not always provided in detail.
Case Annotations
Yindee v. CCH, Inc. A CCH program analyst developed cancer of the uterus
requiring a hysterectomy procedure.27 She was later terminated from
employment, leading her to file suit against her company for disability
discrimination. The district court granted summary judgment to CCH, finding that
the plaintiffs’ condition was not a disability because her cancer was in remission
and she no longer experienced any symptoms. The Seventh Circuit later clarified
that, no matter the origin or whether permanent or temporary, infertility is a
disability. Accordingly, employers must therefore make proper accommodations
for employees such as time off for infertility treatments or adoption planning.
Because the evidence showed CCH made accommodations for plaintiff’s
disability and that her termination was based on a decline in work product,
however, the Seventh Circuit affirmed the lower court’s ruling.28
Chambers v. University Hospital. The Rocky Mountain Women's Health Care
Center was accused of discrimination under the ADA for discontinuing a blind
plaintiff’s fertility treatments after her fourth round of treatments, when she
refused to hire an occupational therapist to evaluate the safety of her home, as
recommended by her physician. The jury ruled for the Center, holding that a
physician was allowed to request evidence of an infertility treatment patient’s
ability to care for a child and the Center did not illegally discriminate against the
plaintiff. 29
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Yeager v. Blue Cross of California. Plaintiffs brought a class action against a
health insurer for violating the statutory duty to offer coverage for treatment of
infertility in group health plans.30 Appellant contended that Blue Cross violated
state insurance law because the policy's $2,000 limit in annual benefits was not
enough to address a typical plan member's infertility. Appellant sought recovery
of her out-of-pocket expenses for infertility treatment she received over the
$2,000 limit, and for her pain and suffering from losing her chance to bear a
child.31 Appellants relied heavily on the preamble to the state statute at issue, in
which the legislature stated that infertility “should be treated for purposes of
insurance the same as any other body dysfunction.”32 However, the United
States Court of Appeals held that Blue Cross did not violate the statute because
there is no statutory obligation to offer full coverage, or coverage on the same
terms and conditions as other medical conditions covered by the plan.
Areas for Future Advocacy and Litigation
There is evidence in the legal literature that many reproductive health
issues facing women with disabilities have not yet been the subject of litigation.
Some of these issues are discussed below.
Barriers to Reproductive Health Access
It is well documented that health care providers do not consistently
provide women with disabilities the proper and appropriate information, guidance,
and services that they need to promote reproductive health.33 This can result
where providers asexualize women with disabilities, choosing not to provide them
with necessary and appropriate information on pregnancy, contraceptives and
sexually transmitted diseases based on the assumption that these women do not
experience their sexuality in the same way as women without disabilities.34 There
30
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is also data confirming that women with disabilities who are covered by Medicaid
often encounter bureaucratic barriers to family planning, causing delays in
obtaining abortions and other reproductive health services.35
Depending on the provider and type of coverage, women with disabilities
may also be denied insurance coverage for some services, where the service
may not be medically necessary for women without disabilities, but it is essential
for the well-being of women with certain disabilities, such as more frequent
doctor visits during pregnancy. 36
Barriers to reproductive health care can also result from the use of
inappropriate medical equipment ill-suited for a particular woman’s disability. For
example, many women with disabilities report that standard gynecological exam
tables are not suitable for people with limited mobility, or instruments used during
an exam may cause pain in women with certain disabilities. The result can be
that women choose to delay or even forgo these important annual visits.37 The
Patient Protection and Affordable Care Act (ACA) attempts to alleviate this
problem by imposing standards requiring health care providers to establish
physical accessibility standards for medical diagnostic equipment in all health
care settings, including examination tables and mammography equipment within
24 months of the ACA’s enactment.38
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Biased Practices
Evidence indicates that women with disabilities are frequently pressured
into obtaining an abortion by health professionals, not provided guidance on
pregnancy and prenatal care, and are encouraged by fertility clinic physicians to
undergo pre-implantation genetic diagnosis in the event of a hereditary
disability.39 Furthermore, adults with developmental disabilities are often
restricted from making their own choices about intimacy and sexual activity by
their legal guardians.40 Although there is little case law on this subject, advocates
should be mindful that such policies may violate the constitutional and statutory
rights of people with disabilities.
Evidence also shows there are some circumstances in which medical
practitioners recommend treatments believing that they are acting in the woman’s
best interest, but with little concern for the loss of reproductive autonomy.41
Finding the appropriate balance between quality of life and bodily integrity is a
recurring issue in cases of sterilization and reproductive organ and/or gland
removal.
For example, in an episode dubbed by the media the “Ashley X
treatment,” a nine year old girl with static encephalopathy was the subject of a
heated controversy when her parents consented to have her growth attenuated
via estrogen therapy, remove her breast buds, and give her a hysterectomy. Her
doctors believed this course of treatment was in her best interest, extending her
life expectancy and improving her overall quality of life by preventing breast
growth discomfort and menstrual cramping. 42
There are certain disabilities in which puberty or menopause can cause
discomfort and health problems leading a guardian or caretaker to bring a

Americans with Disabilities Acts. The regulations will affect both publicly funded and private health care
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petition for treatment on a woman’s behalf to maintain a better quality of life.43
Though courts are reluctant to sterilize minors, procedures such as breast bud
removal can represent another way in which reproductive autonomy is thwarted.
It is therefore paramount for advocates to recognize the nuances of reproductive
autonomy underlying these issues, and use this knowledge to help determine the
best approach on a case-by-case basis, ensuring that the woman’s best interest
is always carefully protected.
Conclusion
As advocates, it is critical to anticipate the reproductive health care
challenges and discriminatory practices facing women with disabilities. A
reproductive justice framework can be a vital tool in promoting women’s overall
well-being. Disability advocates should remain alert to potential threats to the
reproductive rights of women with disabilities. Not only is each issue significant in
the quest for health, justice and equality, but many of these reproductive health
challenges can create new opportunities to promote legal advocacy and expand
women’s reproductive autonomy and disability rights.
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