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Introduction
The Affordable Care Act (ACA) changed the landscape of health care coverage in the
United States by, among other things, identifying maternity care as one of ten essential
health benefits (EHB). This means that maternity care must be covered by health
insurance plans that are sold in individual and small group markets.1 However, gaps in
maternity coverage persist for many women, including those who have grandfathered or
transitional health plans not subject to the EHB requirement.2
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Moreover, research suggests that an increasing number of pregnant women in the U.S.
have health conditions that increase the risk of complications during pregnancy and
childbirth.3 Early, adequate, and regular prenatal care is essential for healthy pregnancies
and healthy babies, because it provides education, counseling, screening, and
management for these preexisting health conditions and risk factors.4
According to the Centers for Disease Control and Prevention (CDC), the number of women
dying as a result of pregnancy or childbirth in the U.S. is on the increase. In 1987, an
estimated 7.2 maternal deaths occurred per 100,000 live births, while in 2012 that number
more than doubled to 15.9 maternal deaths per 100,000 live births.5 High-risk pregnancies
and the number of women with inadequate access to preventive and maternal health care
are known causes of maternal mortality rates. Women who do not receive prenatal care
are three to four times more likely to die from pregnancy-related complications than
women who do have access to prenatal care.6 Various studies have found that between
25-40 percent of maternal deaths could have been prevented through improved access to
and quality of medical care.7
The maternal mortality rate in the United States also masks disparities in outcomes on the
basis of race.8 Women of color are less likely to have access to adequate maternal health
care services and more likely to die in pregnancy and childbirth than White women. 9 Black
women who die as a result of pregnancy or childbirth are more likely to begin prenatal care
in the second or third trimester, or not at all, as compared to White women.10 American
Indian and Alaska Native women have the highest rates of receiving late or no prenatal
care of all groups, and are 3.6 times as likely as White women to receive late or no
3
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prenatal care.11 While some of these disparities are addressed by access to Medicaid and
the Children’s Health Insurance Program (CHIP), racial disparities in maternal mortality
rates exist across all levels of income, age, and education, making it important to address
disparities through the Marketplace.12
Despite the importance of health coverage for pregnant women, some women are still
unable to secure access to adequate maternal health care in the Marketplace, because
pregnancy is not currently a qualifying event that triggers a special enrollment period. A
special enrollment period, or SEP, allows health consumers to enroll in Marketplace
coverage outside of the annual open enrollment period. Advocates both federally and in a
number of states have sought to make pregnancy a qualifying life event that would trigger
a special enrollment period (SEP), which would allow women to enroll in qualified health
plan (QHP) coverage when they become pregnant.
This issue brief will provide an overview of SEPs, discuss state efforts to create a
pregnancy SEP, and provide recommendations for advocates working on this issue.

Overview of Special Enrollment Periods
Individuals who do not qualify for public insurance, such as Medicare, Medicaid, CHIP, or
employer-sponsored insurance coverage, may seek health coverage in the Marketplace.
Consumers can only enroll in Marketplace coverage either during the annual open
enrollment period (which usually lasts between two to three months) or through a 60-day
special enrollment period (SEP) following a “qualifying life event.”13;14 The six
circumstances under which qualifying life events trigger an SEP are detailed below.15
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1) Loss of qualifying health insurance coverage
a. Health insurance through employer or COBRA
b. Medicaid or CHIP eligibility
c. Turning 26 for dependents covered under a parent’s health plan
2) Change in household size
a. Birth, adoption, or placement in foster care
b. Getting married, divorced, or legally separated
c. Death of a covered member of the household
3) Permanent change in primary place of living or residence16
a. Moving to a home in a new ZIP code or county
b. Moving to the U.S. from a foreign country or U.S. territory
c. Moving to or from a shelter or other transitional housing
d. A student or seasonal worker moving to or from the place that he or she
attends school or works
e. Being released from incarceration (detention, jail, or prison)
4) Change in eligibility for Marketplace coverage (or help paying for coverage)
a. Becoming a U.S. citizen, national, or lawfully present individual
b. Change in cost-sharing reduction (CSR) eligibility
c. Gaining membership in a federally recognized tribe or status as an Alaska
Native Claims Settlement Act (ANCSA) Corporation shareholder17
d. Error, inaction, or misconduct in enrollment by the Marketplace or Medicaid
agency or health plan (e.g. QHP misrepresentation or violation of a material
provision in the plan)
5) “Other exceptional circumstances”
a. Survivors of domestic violence or abuse or spousal abandonment
b. Natural disaster or serious medical condition that prevented person from
enrolling
c. Starting or ending service as an AmeriCorps member
Although gaining a dependent through birth, adoption, or fostering a child triggers an SEP,
the ACA did not include pregnancy as a life event that would allow for an SEP. Absent an
SEP or open enrollment, a woman cannot sign up for or change coverage while she is
16
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pregnant, but can only sign up for coverage within 60 days after giving birth.18 During a
time when health coverage is essential to a healthy pregnancy and delivery, a woman who
is having a baby may not be able to access maternity care due to cost. 19 Maternity care is
expensive, ranging from an estimated $10,000 to $20,000 without complications. 20 Thus,
women who are uninsured or insured in a plan that does not include maternity care are left
to either pay out-of-pocket, receive inconsistent care, or forgo receiving maternity care
altogether.21
Federal Guidance
In February 2015, the U.S. Department of Health and Human Services (HHS) issued final
regulations that, among other topics, addressed advocates’ request for a pregnancy SEP.
Despite requests by several commenters, HHS declined to establish pregnancy as a
qualifying life event triggering an SEP.22 In the preamble to the final rule, HHS reaffirmed
its authority to provide for additional SEPs in the case of exceptional circumstances.23
However, HHS explained that it was not authorized to mandate pregnancy as an
“exceptional circumstance” but states may establish additional special enrollment periods
to supplement federal qualifying life events as long as they contain consumer protections
and otherwise comply with applicable laws and regulations.24
Following the February 2015 final regulations, state and national advocates and a number
of Democratic members of Congress urged HHS to issue sub-regulatory guidance
18
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authorizing an SEP for pregnancy. On April 10, 2015, HHS Secretary Sylvia Burwell issued
a letter stating that she did not believe HHS had the legal authority to
establish pregnancy as an “exceptional circumstance” qualifying for an SEP.25

Pregnancy SEPs
New York
In December 2015, New York became the first state-based Marketplace to enact a
pregnancy SEP when Governor Cuomo signed Senate Bill 5972/Assembly Bill 6780 into
law.26 The senate bill passed unanimously.27 This SEP was created under the federal
regulatory authority which provides a catchall allowing an SEP where “the individual meets
other exceptional circumstances as the Exchange may provide.”28
New York’s pregnancy SEP will allow pregnant women to enroll in a QHP through the
state’s Marketplace at any time rather than having to go without pregnancy coverage or
waiting to apply for health coverage during the annual open enrollment period.29
Initially, advocates approached the New York State of Health (New York’s state-based
Marketplace) about adopting a pregnancy SEP administratively. In response, the
Marketplace asserted that they did not have the authority to create a pregnancy SEP.
However, within six months the legislature passed a bill that was signed by the Governor in
November 2015. Proponents of the bill stressed that pregnancy was a time-limited event
and explained the importance of prenatal care to keep both mothers and newborns
healthy.30
25
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Vermont
In 2016, Vermont introduced a contraceptive equity bill (H. 620) to “specify the
contraceptive products and services that must be included in health insurance plans, as
well as restrictions on cost-sharing for contraceptive services.”31 The legislative history of
the bill indicates that the Vermont State Senate proposed an amendment to add
pregnancy SEP language, which remained in the final bill that was signed into law by
Governor Shumlin.
California
In California, Senators Boxer and Feinstein sent a letter to Covered California, the statebased Marketplace, in early 2015 urging it to create an SEP for pregnancy. Covered
California responded that “absent HHS guidelines, Covered California is unable to even
consider making pregnancy a qualifying life event that would trigger a special enrollment
period.” Subsequently, Assemblymember Miguel Santiago (D-Los Angeles) introduced a
bill—Assembly Bill (AB) 1102--to create a pregnancy SEP.32 The bill passed through the
state assembly, but was subsequently amended by the Senate Health Committee to
eliminate the pregnancy SEP.33
Advocates in other states have also pursued efforts to enact pregnancy SEPs, but thus far
none other than New York and Vermont have been successful.

Remaining Challenges
Although the New York and Vermont pregnancy SEP successes have invigorated
advocates around this issue, challenges remain.
The Omnibus Budget Reconciliation Act of 1987 set a floor for Medicaid eligibility for
pregnant women, and requires that states not reduce their eligibility limits for pregnant
women below either: 1) 133% FPL; or 2) the Medicaid limit in place in that state as of
December 1989, where such limit was higher than 133% FPL.34 Some advocates have
could not afford health insurance premiums and who thus were not already covered – who the pregnancy
SEP will likely benefit).
31
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34
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raised the concern that a pregnancy SEP could trigger a state to roll back the income
eligibility threshold for pregnancy-related Medicaid, opting instead for those women to be
covered through the Marketplace by 100 percent federally funded tax credits.35 The chart
in Appendix A lists the current state income limits for Medicaid coverage for pregnant
women (updated as of March 2016), next to the minimum income limit below which the
state cannot drop, as dictated by the limit in place as of December 1989.
Yet even in the absence of pregnancy SEPs, there have already been attempts to roll back
coverage for pregnant women. Louisiana and Oklahoma reduced Medicaid eligibility and
transferred pregnant women into Marketplace or CHIP coverage (the “unborn child” option,
which may not provide postpartum care) in Fiscal Year (FY) 2014.36 Louisiana in particular
rolled back coverage under an apparent mistaken notion that there was already an SEP for
pregnancy.37 Ohio, which has an income eligibility limit up to 200% of the federal poverty
level (FPL) for pregnant women, had initially proposed reducing the pregnancy eligibility to
138% FPL.38 Meanwhile, Connecticut Governor Dannel Malloy wanted to reduce
pregnancy eligibility to 138% FPL from the current 263% FPL, but his budget proposal was
rejected by state lawmakers.39 Maryland also proposed cutting back to 185% FPL (it is
currently at 264% FPL).40 With states already trying to roll back Medicaid coverage for
pregnant women, it is clear that a pregnancy SEP is needed now more than ever to ensure
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that women receive the care they need throughout their pregnancies and postpartum
period.
Additionally, in the 2017 proposed Benefit and Payment Parameters Rule, HHS implied
that state-based Marketplaces that use the federal platform may not add state-specific
special enrollment periods beyond the defined list.41;42 Specifically, in addressing the need
for states relying on the federal platform to comply with all rules vis-à-vis the federal
eligibility and enrollment infrastructure, HHS stated that: “For example, [State-based
Exchanges on the Federal Platform] special enrollment periods must be administered
within the guidelines of the [Federally Facilitated Exchange]special enrollment periods, as
it is not possible at this time for the FFE to accommodate State customization in policy or
operations, such as State-specific SEPs, application questions, display elements in plan
compare, or data analysis.”43 However, it is of note that HHS’s objection is based on
limited ability to customize the federal platform application to different state scenarios,
rather than an opposition to the underlying policy proposal. This does not necessarily
mean that HHS would oppose a state-specific SEP if the operationalization issue could be
resolved.

Recommendations
Whether or not to pursue a pregnancy SEP depends on several factors, including the
political climate of a given state. Given the lack of a federal pregnancy SEP, a one-sizedfits-all approach likely will not be successful. It is important to work in collaboration with
state advocates in assessing options and opportunities to pursue state authorization or
enactment of pregnancy SEPs. However, when looking at whether to pursue a pregnancy
specific SEP, consider the following recommendations:
41
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➔ Focus efforts to create pregnancy SEPs in states where the administration would be
open to a maintenance of effort provision for Medicaid eligibility. Such provisions
typically require states to maintain coverage above a certain threshold in order to
receive federal funding for specific programs. Here, for instance, a maintenance of
effort provision would require that states passing pregnancy SEPs not drop their
Medicaid income eligibility thresholds for pregnant women below their current levels for
a set period of time.
➔ Target pregnancy SEPs in states where a rollback of coverage would be unlikely based
on the administration’s support for expanded access, or where there is little room for
too far a rollback of coverage because the floor set for Medicaid eligibility is already
high. For example, Hawaii’s current Medicaid income eligibility limit for pregnant
women is 196% FPL. The state is not permitted to reduce their eligibility limit for
pregnant women below 185%. Thus, there is limited room for the state to roll back the
income eligibility threshold for pregnant women.

Conclusion
While the Affordable Care Act expanded coverage options for many individuals and
families, some pregnant women continue to encounter barriers to access and gaps in
coverage. Some advocates have seized upon pregnancy SEPs as one solution to help
pregnant women obtain timely access to adequate health care coverage that meets their
needs. While this issue brief has summarized some of the existing national and state
efforts to create a pregnancy SEP, it has also highlighted some of the challenges that
remain, and provided recommendations for advocates seeking to pursue these efforts at
the state level.
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Appendix A
This chart lists the current state income limits for Medicaid coverage for pregnant women,
as well as the minimum limit allowed, which is based on the limit in place in 1989.
STATE

MEDICAID
INCOME
ELIGIBILITY
LIMIT AS OF
JANUARY 2016
(Percent of the
FPL)

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
D.C.
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana

146%
205%
161%
214%
213%
200%
263%
217%
211%
196%
225%
196%
138%
213%
218%
380%
171%
200%
138%
214%
264%
205%
200%
283%
199%
201%
162%

MEDICAID
INCOME
ELIGIBILITY
MINIMUM SET
BY OBRA
‘86/’87/89
(Percent of the
FPL)44
100%
100%
100%
100%
185%
75%
185%
100%
100%
150%
100%
185%
75%
100%
100%
185%
150%
125%
100%
185%
185%
185%
185%
185%
185%
100%
100%

44

MCH Update: State Coverage of Pregnant Women and Children – July 1990, NAT’L GOVERNORS’ ASS’N 11
tbl.1 (July 1990).
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Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

199%
165%
201%
199%
255%
223%
201%
152%
205%
138%
190%
220%
195%
199%
138%
200%
203%
144%
213%
148%
198%
163%
306%
159%

100%
75%
75%
100%
100%
185%
150%
75%
100%
100%
85%
100%
185%
185%
100%
100%
130%
100%
185%
100%
185%
150%
82%
100%
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