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8 SUPERIOR COURT OF THE STATE OF CALIFORNIA

9 COUNTY OF ALAMEDA

10

11 )
)12 FRAN: CES RIVERA, MARK WULLIN. EBONY) Case No. RG1474091 1

PICKETT, GROTO NI, and MATERNAL AND )
CHILD HEALTH ACCESS, )

) ORDER GRANTING PETITION FOR WRIT14
Petitioners, OF ORDINARY MANDATE (CCP § 1085)

)15 )vs.
)

TOBY DOUGLAS, in his capacity as Director.
17 California Department of Health Care Services,

CALIFORNIA DEPARTMENT OF HEALTH
g CARE SERVICES, and DOES 1-20.

)19 Respondents. )
20 )

)21

_____________________________________________)

22

The Petition of Petitioners Frances Rivera, Mark Mullin, Ebony Pickett, Groto Ni and Maternal2i

and Child Health Access (“PetitionersTh for Ordinary Writ of Mandate (CCP 1085). came on rczuIar1v24

25
for hearing on May 18, 2015, in Department 14 of the above-entitled court, the Honorable Evelio Grub

presiding. Petitioners appeared by counsel Lucy Quacinella and Michael Keys. Respondents Tohy



I Douglas and California Department of Health Care Services (“Department”) appeared by counsel Joshua

2 Sondheimer.

3 Following the hearing, the court took the matter under submission. The court has considered all

4 of the papers filed in connection with the motion, and the arguments at the hearings and, good cause

5 appearing, hereby rules as follows:

61

CASE SUMMARY

8
Petitioners filed this petition for wi-it of mandate contending that the Department has failed to

timely determine eligibility for Medi-Cal applicants. Medi-Cal is a joint federal and state program
JO providing comprehensive health coverage to low-income people who cannot otherwise afford to cover

their medical needs. (Welf. & Inst. Code sees. 14000. et seq.) In Fall 2013. Medi-Cal began using a new
32 eligibility and enrollment process and new computer system to implement health care reform under the

Patient Protection and Affordable Care Act of2OlO (ACA) (Pub. L. No. 111-148. 124 Stat. 119.) The

state also began implementing a new program. Covered California, with federal subsidies for individuals
15 with income over Medi-Cal’s limits, up to of the 400% poverty level. (Gov. Code sees. 100500 et seq.:
36

10 C.C.R. sec. 6474.)

17
The Department is the state agency responsible for administering and supervising Medi-Cal,

Petitioners claim that the Department has failed to comply with its duty to issue applicants legally
19

required notices granting or denying them benefits within 45 days of their applications. After filing their
20 Petition for Writ of Mandate on September 17. 2014. Petitioners sought a preliminary injunction to
‘I
- prohibit the Department from: (1) failing to provide provisional Medi-Cal benefits to backlogged
22 . . . ,

, -applicants, (i.e. applicants whose applications have been pending for more than 4 days, who appear to
23 f he eligible based on information received by the Department with the application or during the
24 .. . . . . . . , . . . -application process, including eligible individuals waiting for income verification), until the state or
‘S



I county has completed their eligibility reviews, and (2) failing to issue immediate, individualized notices

2 of the right to request a hearing to all other backlogged applicants.

3 On January 20, 2015, the court granted Petitioners’ motion for preliminary injunction. The court

4 found that Petitioners established a likelihood of prevailing on their claim as well as irreparable harm.

5 The court found that the Department failed to comply with its duty under Welfare and Institutions Code

6 section 15926(0(5) not to delay eligibility of an applicant beyond the 45-day timeliness standards under

7 42 Code of Federal Regulations section 435.9i2. (See court’s January 20. 2015 order on Petitioners’

8 Motion for Preliminary Injunction (hereinafter “court’s January 20, 2015 order”).). The court prohibited

9 the Department from failing to comply with this duty, but recognized that, as an alternative means of

10 complying with the Department’s legal duty. because it appeared the Department may not be able to

II immediately comply with this duty, the Department, in its discretion, could provide provisional benefits

12 to those applicants who are likely eligible for Medi-Cal benefits and whose applications have not been

13 acted upon within 45 days, until those applications have been determined. (Id.) As to those applicants

14 who had not been granted Medi-Cal eligibility determinations within 45 days from the date of the

15 application and who the Department had not granted provisional Medi-Cal benefits, the court prohibited

16 the Department from failing to comply with its statutory duty to issue these applicants a notice of

17 hearing rights. (Id.) The preliminary injunction was signed and entered by the court on February 11,

18 2015.

19 Petitioners now bring this motion seeking a writ of mandate under Code of Civil Procedure

20 section 1085 prohibiting the Department from: (1) failing to comply with its legal duty to make Mcdi-

21 Cal eligibility determinations within 45 days or, alternatively, to provide likely eligible applicants with

22 temporary benefits’ unti] such eligibility detenninations can be made. (2) failing to comply with its legal

23 duty to issue a Notice of Action (“NOA”) within the 45 days timeliness standard to those applicants who

24

25 The “provisional benefits” for likely eligible applicants that were discussed in Petitioners’ Motion for
Preliminary Injunction are now referred to as “temporary benefits” instead to avoid confusion with the
“conditional benefits” that Petitioners are also claiming the Department also has a duty to provide.

3



I are determined ineligible, or considered to be potentially ineligible, and who do not receive temporary

2 benefits, and (3) failing to comply with its legal duty to grant conditional benefits as early in the 45-day

3 period as an applicant who is pending income verification is found to he otherwise eligible.

4

5 LEGAL STANDARD

6 Code of Civil Procedure section 1085 provides that “[a] writ of mandate may be issued by any

court to any inferior tribunal, corporation, board, or person, to compel the performance of an act which

8 the law specially enjoins, as a duty resulting from an office, trust, or station, or to compel the admission

of a party to the use and enjoyment of a right or office to which the party is entitled, and from which the
I0

party is unlawfully precluded by that inferior tribunal, corporation, board, or person.” (Civ. Proc. Code
11

§ 1085.) To obtain such relief, petitioner must demonstrate there is no other plain, speedy and adequate
12

remedy, the public official or entity had a ministerial duty to perform. and the petitioner had a clear and
13

beneficial right to performance. (Pomona Police OfficerstAssn. v. City ofPomona (1997) 58

Cal.App.4th 578, 584.)

16 “A ministerial act is an act that a public officer is required to perform in a prescribed manner in

j obedience to the mandate of legal authority and without regard to his own judgment or opinion

is concerning such act’s propriety or impropriety, when a given state of facts exists.” (Id.) Thus, the trial

19 court’s role in such a writ proceeding is limited to determination of whether the agency’s action was

20 arbitrary, capricious, or without evidentiary support, or whether the agency failed to follow the

21
procedure and give the notices required by law. (Id,)

22
A writ of mandate may not he issued to control the exercise of discretion: however, in a proper

23
case, a writ will issue to compel the exercise of discretion. (Palmer v Fox (1953) 118 Cal.App.2d 453,

24

456.) A writ will also issue to correct an abuse of discretion. (Id.) An abuse of discretion is not the
25

exercise of discretion hut action beyond the limits of discretion. (h/.) A writ will therefore issue only

4



I jwhere the act to be commanded is certain, definite and fixed. (RI.) “Where limits of discretion have

2 Ii been exceeded, the definite command is to act within such limits.” (Id)

3

5 PETITIONERS’ MOTION FOR ORDINARY WT OF MANDATE

1. THE DEPARTMENT HAS A DUTY TO ISSUE MEDI-CAL ELIGIBILITY
7 DETERMINATIONS WITHIN 45 DAYS

8 W The court previously found in its order granting Petitioners’ Motion for Prelimina’ Injunction

9 that the Department had a duty to issue eligibility determinations for all Medi-Cal applicants within 45

days of the Department’s receipt of an application for benefits as provided by state and federal law.

II (See court’s January20. 2015 Order.) Welfare and Institutions Code section l5926((5) provides:

12 The eligibility of an applicant shall not be delayed beyond the timeliness standards as
provided in Section 435.912 of Title 42 of the Code of Federal Regulations or denied for

13 any insurance affordability program unless the applicant is given a reasonable
opportunity, of at least the kind provided for under the Medi-Cal program pursuant to“I Section 14007.5 and paragraph (7) of subdivision (e) of Section 14011.2 to resolve

15
discrepancies concerning any information provided by a verifying entity.

16 (WeIf and Inst. sec. 15926(0(5).) Pursuant to the timeliness standards in section 435.912. except as

provided in section 435.9 12(e). the determination of eligibility for any applicant may not exceed: (i)

IS Ninety days for applicants who apply for Medicaid on the basis of disability; and (ii) Forty-five days for

,1all other applicants. (42 C.F.R. sec. 435.9l2(c)(3).)2 Thus, pursuant to this statute, the Department has

20 J. a duty to issue an eligibility determination for all Medi-Cal applications within 45 days from the date of

21 the application.

22 The court also found that the Department has a duty to make an eligibility determination on each

23 Medi-Cal application within 45 days of the application pursuant to California Code of Regulations. title

24 22. section 50177. which provides:

25
2 The 90 day timeliness standard for applicants who apply for Medicaid on the basis of disability is not
at issue in this writ proceeding.

5



(a) The county department shall complete the determination of eligibility and share of cost as
quickly as possible but not later than any of the following:

7

(I) Forty-five days following the date the application, reapplication or request for restoration
is filed.

(2) Ninety days following the date the application, reapplication or request for restoration is
5 filed when eligibility depends on establishing disability or blindness.

6 (b) The 45- and 90-day periods may be extended for any of the following reasons:

(1) The applicant, the applicants guardian, or other person acting on the applicants behalf,
has for good cause, been unable to return the completed Statement of Facts, Supplement to

S Statement of Facts for Retroactive Coverage/Restoration, or necessary verification in time for
the county department to meet the promptness requirement.

to (2) [here has been a delay in the receipt of reports and infonnation necessary to determine
eligibility and the delay is beyond the control of either the applicant or the county
department.

12 (c) The determination of eligibility shall be considered complete on the date the Notice of
Action is mailed to the applicant.

13

(Cal. Code Regs. tit. 22, § 50177.)
14

Although the Department previously argued that section 50177 applied only to counties to whom

16
responsibility for making eligibility determinations has been delegated and therefore it has no

17
application to the Department (see Department’s Opposition to Motion for Preliminary Injunction, 12:1 -

18
8), the court, recognizing section 50177 applies to counties, found that both the California Code of

19
Regulations. tit.22. section 50177. and 42 C.F.R. section 435.912. were intended to require eligibility

20
determinations on Medi-Cal applications to be made within 45 days, unless there existed “unusual

circumstances” beyond the applicant’s, the county’s or the Department’s control, (See court’s January

20, 2015 order. pp.9-11.) And, even in those cases in which unusual circumstances excused some delay,

it seemed highly unlikely that the Legislature intended to allow the Department to de]ay making such

24

6



eligibility determinations for several months (or indefinitely), with the end result being hundreds of

2 thousands of applicants being denied both benefits anda timely eligibility determination.3

3 Accordingly, the court found in its January 20, 2015 order, and finds now, that the Department has a

4 duty to issue eligibility determinations on Medi-Qal applications within 45 days of the date the

S application is submitted to the Department.

6 As the court found in its January 20, 2015 order, there is no real dispute regarding whether thc

7 Department’s failed to issue eligibility determinations for all Medi-Cal applicants within 45 days from

8 the submission of the applications to the Department. It did not. Petitioners submitted a number of

9 declarations from applicants who did not receive notices granting or denying them eligibility for well-

10 past the 45th day following the submission of their applications. (See Declarations In Support Of

II Petitioners’ Memorandum of Points and Authorities on Motion for Preliminary Injunction.) The

12 Department acknowledged at the time that there was still a backlog of thousands of applications. (See

3 Second Mollow Dccl. para. 3 [“DHCS’s initiative to preliminarily grant Medi-Cal eligibility to

14 applicants for health coverage determined by county eligibility workers to be “likely eligible” and whose

IS Medi-Cal eligibility determinations have been delayed beyond 45 days, is now well underway. Through

16 this effort more than 50.000 applications previously included in the State’s “backlog count” are

I? expected. within the next two weeks, to either have been enrolled in Medi-Cal pending a final eligibility

IS determination, or removed from the backlog as the effort also identifies applications that already were

19 granted or denied eligibility by the counties but remained pending in the State’s eligibility system.”]: see

20 also Transcript of December 2.2014 hearing, 3:17-19.)

21

In opposition to Petitioners’ Motion for Preliminary Injunction, the Department asserted that “unusual

--

circumstances” applied such that the 45-day timeline is extended under 42 C.F.R. section 435.912(e)
because there are unusual circumstances beyond the Department’s control. (See court’s January 20.“
2015 Order Granting Petitioners’ Motion for Preliminary Injunction.) The court rejected this argument.

24 (Id.) In the Department’s Opposition to this Writ, the Department states that it does not contest for
purposes of this motion the court’s determination that the circumstances leading to the backlog do not

25 ii constitute “unusual circumstances” generally excusing compliance with the 45-day timeliness standard
under federal and state law. (See Department’s Opposition to Motion for Ordinary Writ of Mandate.
5:21-24.)

7



To date, and presently, the Department has not and does not dispute that it is not complying with

2 its duty to issue timely eligibility determinations (Le.. within 45 days), but nevertheless contends that the

3 court should abstain from issuing a suit. The Department argues that the court should abstain from

4 issuing a writ because the Department is using its best efforts to ensure timely eligibility determinations,

5 with monitoring and active oversight by CMS. and therefore issuance of a x4Tit is unnecessary. (See

6 Bruce v. Gregorv(1967) 65 Cal.2d 666.67 [issuance of a writ is discretionary and may be denied, even

7 though a petitioner’s rights may have been violated, where an agency has demonstrated compliance or a

8 willingness to comply with its ministerial dutiesj.) The Department claims that the facts supporting

9 judicial abstention in 4costa v. Brown (2013) 213 Cal.App.4th 234, are similar to the facts of this case

10 and support invocation of the judicial abstention doctrine here. The Department also asserts that the

II court cam-tot properly issue a writ to control the Department’s discretion in determining how best to

12 address the backlog. (See Annando v. Shewry (2004) 124 Cal.App.4th 13. 21.) The Department also

13 claims it is meeting its duty to notify applicants of their right to request a hearing if they do not receive a

14 timely eligibility determination. For applicants who do not receive an eligibility determination or AE

15 within 45 days. the Department requires a notice to be issued advising each such applicant of the right to

16 request a hearing on their eligibility in light of inaction on their application, and specifically how to

17 request a hearing, unless the county issues a determination by the time the notice will issue. (See

IS Sugawara Dccl.. ¶t• 12-16. Exh. 3.)

19 In Acostu, supra. unemployed California residents brought a petition for writ of mandate

20 directing the Governor and other state officials to take actions to meet federal standards for timely

21 payment of benefits due under the California Unemployment Compensation program Although there

22 was abundant, undisputed evidence presented to the trial court that California was unable to meet federal

23 timeliness standards for processing unemployment insurance (“UI”) claims and appeals for more than a

24 decade. the trial court nevertheless abstained from adjudicating the claim. The Court of Appeal held that:

25 the trial court did not abuse its discretion in deciding to abstain. The court recognized that there were

8



I specific, detailed enforcement regulations for the DOL to pursue before considering defunding the

2 responsible state agency, and found that petitioners were not merely asking the court to compel CUIAB

3 to comply with the mandate of the Social Security act to pay UI compensation “when due,” but in

4 reality, they were asking the trial court to replicate administrative responsibilities imposed by law on the

5 DOL, as indicted by the proposed order submitted by the petitioners. including commanding the CUIAB

6 to develop a plan and take all steps necessary to ensure that the state would be in compliance with the

7 federal requirement regarding payment ofunemployment insurance and comply with federal timeliness

S standards within six months. (Id at 25 1-252.) Based on the record before the court, the Court of

9 Appeal determined that the trial court was not in a better position than DOL to bring CUIAB into

10 compliance, and noted that the thai court did not have the expertise and resources to evaluate CUIAB’s

II benefit payment processes and perfonnance, or to analyze the reasons for the state’s failure to meet the

12 federal timeliness standards, orto recommend appropriate remedial action. (Id at 252-253.)

13 The Acosta court nevertheless recognized that there were other cases in which the judicial

14 abstention doctrine was not invoked by the trial court. (See Dunn v. New York State Dept OfLabor

b (S.D.N.Y. 1979)474 F.Supp. 269; Robertson v. Jackson (ED. Va. 1991) 766 F. Supp. 470.) Dunn.
16

supra, was an action for injunctive and declaratory relief claiming the New York Department of Labor’s
17

failure to comply with the timelmess requirements of the Social Secunty Act applicable to first level
IS

appeals from the denial of UI benefit (the same requirements at issue in Acosta), violated the plaintiffs’
19

rights under the due process and equal protection clauses of the United States Constitution, the Social
20

21
Security Act, and the federal regulations prescribing timeliness standards for first-level appeals. The

state agency conceded its performance had dropped below the applicable federal standard, but contend

23 that it had substantially complied with the timeliness standards. (lii at 274.) The Court of Appeal in

24 Dun,i rejected the state agencys arguments. stating:

25

9



2 while I may sympathize with the state’s budgetary problems, it is my job to balance these
considerations against the hardships experienced by plaintiffs who may face months
without benefits because the State does not act with reasonable promptness. [Citation.] In
my view, problems with funding and staffing simply do not outweigh the necessity to
promptly determine whether plaintiffs are entitled to unemployment benefits. [Citations.]

5 ... I am unwilling to find that even given the cutbacks in funding, defendants have done
the best they could under the circumstances.

6
(Id at 275.) In Dunn, the court found the defendants were “thwarting the purpose of the Social Security

7

Act” and entered judgment directing the state agency to comply with its duty under the law and to
8

submit copies of monthly Appeals promptness reports for a period of one year following entry of

judgment. (Id. at 276.)

The Acosta court distinguished Dunn based on the absence of any evidence presented in the

12 record to show that the defendants had the ability to comply with the applicable timeliness standards.

13 where as in Dunn. the dcfendants had recently complied with the applicable federal timeliness standard

14 and indicated to the court that they intended to do so in the future. (Acosta, supra at 256-257.) In

Acosta. there was no evidence of the defendants’ ability to comply, and there was no evidence that

16
defendants ignored their statutory’ responsibility. (Id at 257.) Instead, defendants’ noncompliance

17
appeared to have resulted from inadequate funding and staffing, and the periodic furlough ot EDD and

18
CUIAB employees mandated by the Governor. (Id.) Significantly, in Acosta the court declined to

19

employ Dunn and Robertson as a basis upon which to set aside the trial court’s decision to abstain
20

because abstention is an equitable doctrine. i.e.. a doctrine that vests trial judges with considerable
2!

22
discretion. Accordingly, the Court of Appeal ruled that the trial court did not abuse its discretion by the

23
deciding to abstain. (Id. at 257-258.) “Discretion is abused whenever, in its exercise, the court exceeds

24 the bounds of reason. all of the circumstances before it being considered (Id. at 258.) Even when



1 the trial court is mistaken about the scope of its discretion, the mistaken position may be ‘reasonable’,

2 Le., one as to which reasonable judges could differ. (Id)

Acosta holding is largely based on the Court of Appeal’s finding that it was not unreasonable

for the trial court to abstain from ruling on the merits based on the facts of that case, and thus there was

no abuse of discretion. Arguably (and only arguably), some of the reasons for the backlog at issue in the
6 case at bar are not within the Department’s control, and it is not even clear whether the Department

could comply with a writ to make eligibility determinations within 45 days. Nevertheless, it is clear
8 from the evidence submitted by Petitioner and the Department that the Department has at least some

control over reducing the backlog of applications. Therefore, in its exercise of its discretion, this court

declines to abstain from ruling on the issue before the court and finds it appropriate for the court to to
II issue a writ of mandate compelling the Department to comply with its statutory duties.
12 . . . . . .Judicial abstention is somewhat analogous to the primary jurisdiction doctrine, which the

3 Department previously raised (and the court rejected) in opposition to the preliminary injunction motion.’
14

. .Specifically, the Department contended that the court should not issue the preliminary injunction, hut

rather should defer to CMS, the entity the Department claimed had primary jurisdiction” over this
16

matter. “Primary jurisdiction” applies where a claim is originally cognizable in court, and comes into

play whenever enforcement of the claim requires resolution of issues which, under a regulatory scheme,

ii are within the special competence of an administrative body. (Jonathan Neil & Associates, Inc., supra
19

at 931, citing Farmers Ins. Exchange v. Sup. Ct. (1992)2 Cal.4 377. 390.) In such a situation, the
20 judicial process is suspended pending referral of such issues to the administrative body for its views.

(Id.) The policies behind the primary jurisdiction doctrine are to enhance court decisionmaking and

efficiency by allowing courts to take advantage of administrative expertise, and to help assure uniform
2j

application of regulatory laws. (Jonathan Neil & Associates. Inc., supra at 932.) It is within the court’s
21

discretion to determine the extent to which such policies are implicated and courts have considerable
25

II



I flexibility to avoid application of the doctrine in appropriate situations, as required by the interests of

2 justice. (itt)

3 In the court’s January 20,2015 order, the court recognized that CMS is the federal agency

4 charged with overseeing compliance by states with the requirements of the Medicaid Act. (See Kcffeler

5 v. flhQ, Healthplan qfCaflfornia (2014) 224 Cal. App. 4th 322,327 [“States must submit to a federal

6 agency (CMS [Centers for Medicare & Medicaid Services], a division of the Department of Health and

7 Human Services) a state Medicaid plan that details the nature and scope of the State’s Medicaid

8 program. It must also submit any amendments to the plan it may make from time to time. And it must

9 receive the agency’s approval of the plan and any amendments.”].) The court also recognized that CMS

10 has required the Department to submit a mitigation plan to CMS to address the current backlog, and that

II the Department has provided a mitigation plan to CMS, vduich has now been approved by CMS. (See

12 Mollow DecI., ¶ 13-19, and attached Exhs. A-F; Second Mollow DecI., ¶ 11, and attached Exh. N;

‘3 Department’s Supplemental Request for Judicial Notice filed December 15, 2014.) Thus, the court

14 stated it was not inclined to step into CMS’s role with respect to overseeing the issues causing the

IS backlog and what remedies are needed to address specific issues such as computer system errors,

16 duplicate applications, errors by applicants and county eligibility workers. Moreover, Petitioners are not

17 asking for such relief in this motion. The court stated it would defer to CMS’s jurisdiction on these

‘ issues and CMS’s approval of the Department’s mitigation plan for addressing the backlog.

I 9 Nevertheless, the court in its discretion determined that the primary jurisdiction doctrine did not

20 preclude the court from ruling on this motion where it is undisputed that the Department is not

21 complying with its duty under the law and finds here that the primary jurisdiction doctrine does not

22 preclude the court from making such a finding.

23 One of the underlying claims brought by Petitioners in this case is the Department’s failure to

24 comply with its duty under the law to determine eligibility for Medi-Cal applicants who have submitted

25 complete applications or failing to issue such applicants the legally required notice within no more than

12



1 45 days of the application date. (See Verified Petition for Writ of Mandate, pp.13, 17.) The

2 Department does not dispute that it has failed to comply with the statute’s 45-day time frame for issuing

3 eligibility determinations on pending applications. Thus, while the court recognizes that CMS is

4 charged with overseeing the Department’s compliance with the Medicaid Act and is in fact requiring the

5 Department to address its lack of compliance, the court is not persuaded that it must, or that it can, lend

6 so much deference to CMS such that the court is precluded from taking any action when the Department

7 admittedly is not complying with its duty under the law, simply because the Department now has a plan

S in place to address its lack of compliance.

9 The court reiterates its findings as to primary jurisdiction because the same reasoning is also

10 applicable the arguments for and against judicial abstention. Once again, the Department is asking that

II the court abstain from issuing a writ because CMS is already overseeing and monitoring the

12 Department’s compliance with the Medicaid Act and addressing the Department’s lack of compliance.

13 The Departmenfs argument is unpersuasive. First, the relief sought by Petitioners in this action

14 is narrowly tailored to prohibit the Department from failing to comply with its duty to issue timely

15 eligibility determinations. At this point, Petitioners are not asking the court to replicate the

16 administrative responsibilities imposed by law on CMS to determine the reasons for the backlog, but

17 rather simply to order the Department to comply with its ministerial duty. As discussed above, the court

IS has already acknowledged that it would defer to CMS on such details as addressing the reasons for the

19 backlog, but is not persuaded that it must exercise such deference to CMS that it will not address the

20 Department’s failure to comply with the law. Otherwise, any time a state agency working with a federal

21 agency violated the law, the same defense of primary jurisdiction andlor abstention could be asserted

22 such that the interested parties suffering harm would have no remedy- This cannot he consistent with

23 the purpose of the judicial abstention and primary jurisdiction doctrines.

24 Indeed, since the filing of this writ petition. the Department has made great strides in reducing

25 the backlog, and the court is not convinced that this would have occurred absent Petitioners prosecuting

13



I this lawsuit. The evidence shows the following reduction in the backlog through the Department’s

2 providing provisional benefits since this petition was filed:

3 November 12, 2014 133,000 applications pending

4 November 17, 2014 This writ filed

5 December 2.2014 99.000 applications pending

6 December 5, 2014 Department starts providing provisional benefits to applicants that are
likely eligible

7

January 20, 2015 Preliminary injunction granted prohibiting Department from failing to8
comply with its duty to make timely eligibility determinations and issue

9 Notices of Inaction (“NOT”)
March 26. 2015 85,331 applicants provided with provisional benefits

24,250 applicants issued NOl
II

April 23. 2015 45,486 applicants provided with provisional benefits
12

26.607 applicants issued NOl
Ii

May 22, 2015 12.863 applicants provided with provisional benefits

14.825 applicants issued NOl

June 23, 2015 17,859 applicants provided with provisional benefits

6,630 applicants issued NOl
I

July 24, 2015 11.638 applicants provided with provisional benefits
18

4,653 applicants issued NOT

See Supp. Dccl. of Rene Moilow filed Dec. 2,2014; Supp. Kenneth Buehler Dccl. filed Dec. 11,2014;

- Second Supp. Dccl. of Rene Mollow filed Dec. 11,2014; Department’s First, Second. Third. Fourth and
21 , . . .

Fifth Report Re: Compliance 1th Preliminary Injunction.)
--

Compellingly then, over 170,000 applicants have been provided with provisional bencfits and
23

approximately 75.000 applicants have been issued with NOT since this petition was filed. Although the
74

Department may argue that it was already committed to providing such provisional benefits and simply
H

awaiting CMS’s approval of its mitigation plan to provide such benefits, the court notes that as of the

14



I time that the court took this writ petition under submission on May 18. 2015, the Department’s counsel

2 represented that the Department had not re-applied to CMS to continue providing provisional benefits.

3 which was set to expire on June 14, 2015. The Department has since notified the court that it is

4 continuing to provide provisional benefits under the accelerated enrollment process. and waiting to

5 receive foal CMS approval and waiver authority for the continuance of the program. (See Notice of

6 Continuation of Accelerated Enrollment Program filed June 17, 2015.) Had this writ not been pending,

7 the court is not convinced that the Department would have continued to provide such provisional

S benefits as a means for complying with its legal duty. Additionally. for the approximately 75.000

9 applicants that have been issued NOT, it appears that such NOI would not have been issued absent the

court’s order granting the preliminary injunction, given the Department’s contention that such NOt were

II not statutorily required. The Department also acknowledged at the May 18, 201 5 hearing that there is

12 no cuffent backlog because applicants whose applications have not been processed within 45 days of

13 their application are now either receiving provisional or temporary benefits or receiving aNOl.

14 Finally, to the extent that the Department contends that by granting this writ the court is being

15 asked to do what the Acosta court abstained from doing, i.e. to replicate administrative responsibilities

16 imposed by law on Clvi S. the court finds that the Department’s adoption of a mitigation plan through

17
. CMS and its good faith efforts to resolve administrative issues by working with CMS could be raised in

18 any enforcement action, if necessary.4

19 The petition for writ of mandate is GRANTED to the extent that it seeks a writ directing the

20 Department to issue eligibility determinations for all Medi-Cal applicants within 45 days of the

21 Department’s receipt of an application for benefits as provided by state and federal law,

ii

24 -

25

1J This is akin to an affirmative defense.

H 15



I 2. PETITIONERS HAVE NOT ESTABLISHED THAT THE DEPARTMENT HAS A DUTY
TO PROVIDE PROVISIONAL/TEMPORARY BENEFITS

In the January 20. 2015 order granting Petitioner’s preliminary injunction, the court agreed with

the Department’s contention that there was no ministerial duty to provide provisional benefits insofar as

the Legislature may not have appropriated money for funding the payment of provisional benefits

6
pending a fair hearing. (See MeCul/ough r. Ter:ian (1970)2 Cal.3d 647, 657-658 and n.6 (in absence of

a regulation requiring aid to be continued pending a fair hearing courts may not order continued benefits

pending a fair hearing); Butt v. State ofCaflfornia (1992) 4 Cal.4th 668, 697-698 (trial court’s

9
authorization to the controller to disburse funds to complete school year improperly invaded the

10
Legislature’s constitutional authority and non-judicial power of appropriation because the Legislature

had not made these funds reasonably available for disbursement to the District). The court found though:

that the Department’s agreement to pay provisional benefits to likely eligible applicants strongly

- suggested that the Legislature has in fact appropriated finds for the payment of provisional benefits, asIi

14
it would be highly unusual for a governmental agency to pay money to members of the public in absence

15
of the Legislature’s appropriation and authorization to disburse funds to the intended recipients.

16
(Evidence Code section 664 [presumption of regularity attaching to official acts of administrative

17
agencies].) However, because the issue was not briefed by the parties, the court did not address this

specific issue, and the court’ order only allowed for (but did not order) the Department to provide

provisional benefits as an alternate means of complying with its duty, in the exercise of its discretion.

20
Petitioners now attempt to show that there is such Legislative appropriation. (See Quacinella

21
Dccl., Exhs. GG and HH.) The 2014-15 budget appropriation for Medi-Cal, i.e. The Budget Act of

22 2014, SB 852 (Leno) Stats, of 2014, provides that Notwithstanding any other provision of law, the

23 Director of Finance may authorize an increase to this appropriation to address costs resulting from

24 adverse court rulings.” (Id, p.325.) It appears that the 2015-16 Governor’s Budget includes

25 unanticipated current year General Fund Costs of S559.58c.000. (See Quacinella Dccl.. Fxh. HH.)

16



I Petitioners do not make clear though, how much such provisional, or temporary, benefits would cost.

2 and more importantly have not established that the court may order the Department to pay for these

provisional or temporary benefits from this fund.

The acting Assistant Division Chief of the Medi-Cal Eligibility Division of the Department.
5 II Robert Sugawara. states that proposed changes to program policy that will have a fiscal impact must
6

receiving funding approval through legislative process, which is accomplished through submission of a
7

budget “Policy Change” request for inclusion in the Governor’s annual or revised budget. (Sugawara
8

Dccl., ¶ 10.) The accelerated enrollment process constitutes a change in policy requiring fiscal authority

0
through a Policy Change document, and the Department has prepared a budget Policy change for the AE

process. identifying anticipated expenditures so that funds necessary for AE may be authorized and

12 appropriated. (itt) The letter from CMS dated March 26, 2015 approving the accelerated enrollment

13 process only gives the Department such authority through May 31, 2015, and provides that it may be

14 I renewed based on aeement between the state and CMS. (See Sugawara Dccl., Exh. 2.)

IS Petitioners have not presented any evidence to dispute the Department’s contention that such

: Iund expenditures br these prox isional or temporan benefits must be authorized and appropriated

The petition for writ of mandate is DENIED to the extent that it seeks a writ directing the
18

Department to provide provisional or temporary benefits to likely eligible applicants where the
19

Department has failed to issue timely eligibility determinations.
20

21

3. THE DEPARTMENT HAS A DUTY TO PROVIDE NOl WITHIN 45 DAYS.

The court also previously granted Petitioners’ preliminary injunction prohibiting the Department

from failing to issue a NOl advising applicants of their right to request a fair hearing following the

25 Department’s failure to issue an eligibility determination within 45 days and to provide provisional or

temporary benefits until a final detenination is made.
17



I The Department now concedes that by failing to make a timely eligibility determination it has a

2 duty to issue such applicants a NOT, but claims that the \sTit is moot because the Depanment is

complying with issuing such NOI.

The parties dispute though, whether the NOT is sufficient to comply with the Department’s duty.

In order to determine whether the Department has complied with its duty, the court must therefore once
6

again examine the genesis of this duty.

When an application for Medi-Cal benefits is denied, by statute, counties are required to provide

written notification to ai applicant or beneficiary by issuing a Notice of Action (“NOA”) that includes
9

the grounds for denying the application, as well as the right to request a hearing. (See Cal, Code Regs.

tit. 22. § 50179’.) “The determination of eligibility shall be considered complete on the date the Notice

12

13 California Code of Regulations. title 22, section 50179, in its entircty. states:
(a) County departments shall notify beneficiaries in writing of their Medi-Cal-only eligibility or

14 ineligibility, and of any changes made in their eligibility status or share of cost. This notification shall he
called the “Notice of Action.”

15

(b) The Notice of Action shall be on a form prescribed by the Department and shall include the name16 and telephone number of the eligibility worker who completed the eligibility determination, and the date
17

the form was completed. A copy of the Notice of Action shall be placed in the case file.

18 (c) The Notice of Action shall include the following:

(1) The approval, denial or discontinuance of eligibility, the recision of a denial or discontinuance, or the

20
change in the share of cost and the effective date of the action.

(2) The amount of the share of cost, if any, and the amount of the net nonexempt income used to
2 determine the share of cost.

22 The reason an action is being takcn and the law or regulation that requires the action, if the action is
H a denial, discontinuance or increase in share of cost.2j

24 (4) The right to request a State hearing if dissatisfied with:

25 (A) Any action or inaction by thc county department that affects the applicant’s or beneficiary’s Medi
Cal eligibility or share of cost, except as limited in Section 5095 1(a).

18



I of Action is mailed to the applicant.” (Cal. Codc Regs. fit, 22, § 50 177(e).) A NOA is to include “the

2 approval, denial or discontinuance of eligibilitv’ and the effective date of the action. (C.C.R.. tit. 22. §

50l79(c)(l),) Such notice must be mailed for “[a}dverse actions, at least 10 calendar days prior to the

first of the month in which the action becomes effective, excluding the date of mailing,”
)

“[dliscontinuances or increases in the share of cost which are not adverse actions, and “[aill other
6

instances, no later than the date the county department takes the action.” (Id. at § 50 179(d).)

(B) Any action taken by. or on behalf ol the Department that affects the applicanCs or beneficiary’s
Medi-Cal benefits.

I0
(5) The procedures for requesting a State hearing and the time limits within which a state hearing must

ii be requested.

12 (6) The circumstances under which aid will be continued if a hearing is requested.

13 (7) A statement, when appropriate, regarding the information or action necessary to reestablish

14
eligibility or determine a correct share of cost.

(d) The Notice of Action shall be mailed for:

(1) Adverse actions, at least 10 calendar days prior to the first of the month in which the action becomes
effective, excluding the date of mailing.

7
(2) Discontinuarices or increases in the share of cost which are not adverse actions, in sufficient time to

IS reach the beneficiary by the effective date of the action.

19 (3) All other instances, no later than the date the county department takes the action.

20 (e) Duplicate Notices of Action shall be mailed to the administrator of the long-term care facility in
which the applicant or beneficiary resides, if the applicant or beneficiary or person acting on their behalf

- has made such a request.

22
Conditional notices, which advise applicants or beneficiaries that eligibility will be denied or

23 discontinued unless specified actions are taken by the applicants or beneficiaries, shall no be considered
to meet the Notice of Action requirements of(a).

24

(Cal. Code Regs. tit. 22. § 50179.)
‘S

19



Welfare and Institutions Code section 10950(a) also provides:

2 (a) If any applicant for or recipient of public social services is dissatisfied with any action
of the county department relating to his or her application for or receipt of public social
services, if his or her application is not acted upon with reasonable promptness, or if any

4 person who desires to apply for public social sen-ices is refused the opportunity to submit
a signed application therefor. and is dissatisfied with that refusal, he or she shall, in

5 person or through an authorized representative, without the necessity of filing a claim
with the board of supervisors, upon filing a request with the State Department of Social

S Services or the State Department of Health Care Services, whichever department
administers the public social service, be accorded an opportunity for a state hearing.

7

8 (WeIf. & Inst. Code § 10950(a).)

In the court’s January 20. 2015 order, the court found that the Department had not complied with
10

its statutory duty to those applicants who are not being provided provisional benefits and have not been
II

issued a timely eligibility determination. Had the Department complied with its duty to timely decide
12

each Medi-Cal application within 45 days, the Department would have been required to issue a NOA to
13

each applicant either granting or denying eligibility. In essence, the Department’s failure to timely
14

determine whether applicants are eligible or ineligible for Medi-Cal benefits, effectively operates to

deny all of these applicants Medi-Cal benefits without issuing the required NOA that would advise

17 applicants of the right to request a hearing if they are dissatisfied with the eligibility determination. (Id.

at § 50l79(c)(4)(A). (B).)

19 The court also determined that the Department has a duty under Welfare and Institutions Code

20
- section 10950 to provide these applicants with notice of their right to request a hearing. Section 10950

21 provides that these applicants have the right to a hearing If his or her application is not acted upon with
7-)
- reasonable promptness.

23
Construing the Medi-Cal statutes and regulations together. the court is convinced that the

24
Department has a duty to notify applicants of their right to request a hearing where the Department has

H not made a timely eligibility determination. This construction is supported by the requirement in 42

20



I C.F.R. section 435912(d) that applicants be notified of the timeliness standards for making eligibility

2 determinations, the requirement in Welfitre and Institutions Code section 10950 that the applicant has a

right to request a hearing where an applicant is not acted upon with reasonable promptness, and the

requirement in California Code of Regulations. title 22. section 50179 that a NOA bc issued once an
)

eligibility determination has been made.
6

The petition for writ of mandate is GRANTED to the extent that it seeks a writ directing the
7

Department to issue a NOl advising applicants of their right to request a fair hearing following the
8

Department’s failure to issue an eligibility determination within 45 days.

4. THE DEPARTMENT HAS NOT COMPLIED WITH ITS DUTY UNDER WTLFARE
AND INSTITUTIONS CODE § 10950(A) AND 22 CCR 50179

12
Petitioners now contend that pursuant to Welfare and Institutions Code section 10950, 22 Cal.

13
Code of Regulations section 501 79(c)(3 )-(4). and Article I. sections 7 and 15 of the California

14 H
Constitution, the Department must include a statement of the specific reason why the individual’s

15
application has been delayed. Petitioners claim that an applicant provided with information, such as

16
whether the Department cannot verify that the applicant is incarcerated or still alive, has a more

‘7
meaningiul opportunity for a fair hearing than an applicant whose notice simply states that there has

18
been a delay without any explanation why. (See Quacinella Dccl., Exh. KK.)

19
The NOl states:

20
Our records show that you applied for health coverage on <insert application date> and

21 are waiting to find out if you are eligible for Medi-Cal (contact your county welfare
office if this date does not seem right). Since you have been waiting more than 45 days

22 II on our application, you may ask for a state fair hearing to get a decision about \‘our1 Medi-Cal eligibilit.[Fn.l See Calitbrnia Welfare and Institutions Code Section 10950;
23 Cal. Code of Regulations, tit. 22, § 50177.] To ask for a state hearing, follow the

directions on the back of this notice.
24

(See Quacinella Dec.. Exh. KK.) The information sent to the applicant also includes a hearing request

H form attachment. 1d.) Petitioners assert that the specific reason, such as being unable to verify whether

21



I an applicant is incarcerated or still alive, provides a meaningful opportunity for a hearing and should

impose no specific burden on the Department.

3 To reiterate, the court has already determined that the Department has a duty to provide an

4 applicant with a NOl pursuant to Welfare and Institutions Code section 10950 and 22 CCR section

5 501 79•6 Petitioners contend that the NOl being issued by the Department, lacks compliance with 22

6 California Code of Regulations section 50179(c)(3)-(4). A “NOA or as found by this court in this

7 case, a “NOl.” shall include the following:

8 (c) The Notice of Action shall include the following:

9

10 (3) The reason an action is being taken and the law or regulation that requires the action, if the
action is a denial, discontinuance or increase in share of cost.

ii

(4) The right to request a State hearing if dissatisfied with:

13 (A) Any action or inaction by the county department that affects the applicants or beneficiary’s
Medi-Cal eligibility or share of cost, except as limited in Section 50951(a).

14
(B) Any action taken by. or on behalf of, the Department that affects the applicant’s or

Is beneficiary’s Medi-Cal benefits.

16 (22 C.C.R. § 50179(c)(3)-(4).)

17 The Department’s NOl fails to comply with section 50179(c)(3) in providing the reason the

IS action is being taken and the law or regulation that requires the action. Simply referencing that the

19 applicant has been waiting more than 45 days fails to explain the entire reason why the notice is being

20 sent. The Department has a duty to issue a Medi-Cal eligibility determination within 45 days of the date

21

_____________________________

22 6 The court’s January 20. 2015 order referred to the notice that must be provided to applicants as a
“NOA.” or Notice of Action, but for purposes of this order, this same notice is now referred to as an
•.\Tol or Notice of Inaction.

24
‘ Although this subdivision refers to a denial, the court, as explained in its January 20, 2015 order found
that by failing to issue timely eligibility determinations within 45 days and to provide provisional or

25 temporary benefits to these applicants, the Department was effectively denying such applicants Medi
Cal benefits without issuing the required NOA and thus had a duty to notify these applicants of their
right to request a hearing by issuing a NOl.

22



I of the application such that the applicant is entitled to a grant or denial of Mcdi -Cal benefits by this date.

2 This is stated nowhere in the NOl, nor does it state why the Department has been unable to make that

3 determination .Also. section 50179(cX3) requires both the reason an action is being taken and the law

4
- or regulation that requires the action. The Department cites in a footnote to Welfare and Institutions

5 Code section 10950 and 22 CCR 50177, without stating why they require the notice that is being given.

6 Moreover, even assuming that section 501 79(c)(3) permits citation of the 1a-v or regulation that is the

7 j basis for the action in a footnote rather than citing the statutory or regulatory language and explaining

8 why the notice is being given pursuant to that statute and regulation, the Department cites only to

9 Welfare and Institutions Code section 10950 and 22 CCR section 50177, neither of which addresses the

10 Department’s duty to make an eligibility determination within 45 days of the application. Thus, an

II applicant that is sophisticated enough to find and review this statute and regulation presumably would

12 still be unaware that the applicant has a right to have his or her Medi-Cal application granted or denied

13 within the 45 day period.

14 The Department’s NOl also lacks compliance with section 501 79(c)(4), which provides that an

15 applicant has a right to request a state hearing if dissatisfied with any inaction by the county department

16 that affects the applicant’s Medi-Cal eligibility. As Petitioners point out, the NOT does not state the

reason for the delay in determining eligibility, such as the Department’s inability to verify income.

I 8 incarceration, etc. Thus, although the applicant receives notice that he or she may request a hearing

19 because he or she has been waiting 45 days, an applicant is still in the dark as to the basis for the delay.

20 The Hearing Request Form, which is attached to the NOl. indicates that the applicant can request a

21 jjhearin due to action or inaction, and then provides a blank space for the applicant to state why.

22 Without letting an applicant know the reason for the delay, it is unclear to the court how the applicant is

23 can to state the reason for the requesting the hearing, or how the hearing would provide a meaningful

24 opportunity to be heard. if the applicant is still completely unaware of the reason for the delay.

25

23



The petition for writ of mandate is GRANTED to the extent that it seeks a writ directing the

2 Department to include a statement of the specific reason why the individual’s application has been

delayed.8

4

S
5. PETITIONER HAS NOT ESTABLISHED THAT THE DEPARTMENT IS FAILING TO

6 COMPLY WITH A DUTY TO PROVIDE CONDITIONAL BENEFITS PENDING
INCOME VERIFICATION

7

8 Petitioners also seek a writ claiming the Department has a separate duty under Welfare and

9 Institutions Code section 15926(0(5) to grant “conditional benefits” as early in the 45-day period as the

io county finds an applicant for whom income verification is pending to be otherwise eligible. Petitioners

i argue that Welfare and Institutions Code section 15926(0(5), incorporates sections 14007.5 and

12 14011.2, and therefore provides that an applicant who is waiting for income verification is entitled to

13 “conditional benefits” as early in the 45-day period as he or she is found to be otherwise eligible so long

14 as the applicant has submiued income information or documentation during the reasonable

15 opportunity” period for doing so. Petitioners claim the Department however, has not granted conditional

16 eligibility to otherwise eligible applicants pending income verification. (See Petitioners’ Exh. F. pp.2-3.

17 5.) The difference between waiting 45 days, or for example 10 days after applying to start receiving

Is —___________________________

v Although Petitioners also claim that the Department’s NOI violates the applicant’s due process rights
pursuant to Article I. sections 7 and 15 of the California Constitution. the court once again finds that it

20 need not reach these constitutional grounds since it finds that the NOl violates the Department’s
statutory duty. (See court’s January 20, 2015 order [“Having found that Petitioners have established a2! likelihood of prevailing on their claim for notice on statutory grounds. the court need not reach
Petitioners constitutional arguments, or the Department’s remaining contentions. that there is no

--

protected liberty or property interest at stake, and that there is no constitutional duty to send a notice of
23 action. (See Elkins v. Superior Court (2007) 41 Cal.4th 1337. 1357 [“The conclusion we reach also

permits us to avoid the difficult question whether the local rule and order violate petitioner’s right to due
24 process of law, “[m]indful [as we are] of the prudential rule of judicial restraint that counsels against

rendering a decision on constitutional grounds if a statutory basis for resolution exists.” (NBC
25 Subsidiary (KNBC -TI’). Inc. v. Superior Couri (1999)20 Cal.4th 1178. 1190))”].)

24



I such benefits, can have enormous consequences for applicants. (See Kevin Hamilton Dccl. and

2 declarations tiled with Petitioners’ Opening Brief In Support Of Preliminary Injunction.)

3 Petitioners assert that conditional eligibility is distinguishable from presumptive eligibility.

4 Conditional eligibility may be granted only after the submission of a complete. exacting Medi-Cal

S application and a specific determination by the county that the individual does not meet all other

6 eligibility criteria, including all other required verifications. (See Petitioners’ Exhs. I-J, PP.) In contrast,

7 Petitioner claims that presumptive eligibility applies when an individual may begin receiving Medi-Cal

8 at a doctor’s office. clinic or hospital based on a short screening fo without submitting the Medi-Cal

9 application, and may last up to two months or if a Medi-Cal application is completed, until a final

10 eligibility determination has been made and a NOA issued, (See Petitioners’ Exhs. QQ. W. RR. SS.

II TT-WW.)

12 The court agrees with Petitioners that there is a distinction between “presumptive eligibility” and

13
, “conditional eligibility.” as described above, based on the exhibits presented by Petitioners. It is not

14 clear though. that the Department has a duty to provide such “conditional benefits,” as claimed by

15 Petitioners, Welfare and Institutions Code section 15926(0(5) provides:

16 (5) The eligibility of an applicant shall not be delayed beyond the timeliness standards as
provided in Section 435.912 of Title 42 of the Code of Federal Regulations or denied for
any insurance affordability program unless the applicant is given a reasonable
opportunity, of at least the kind provided for under the Medi-Cal program pursuant to18
Section 14007.5 and paragraph (7) of subdivision (e) of Section 14011.2, to resolve

19 discrepancies concerning any information provided by a verifying entity.

20 IOn its face, the Department seems to be correct on this issue. Le., that section 15926(fl(5)’s reference to

21 sections 14007.5 and 14011 .2(e)(7) is only as to reasonable opportunity to resolve discrepancies, and not

22 as to require “conditional benefits.” (See WelE and Inst. Code sees. 14007.5 and 1401 l.2(cfl7) below,)

23 H Section 14007.5 provides for a reasonable opportunity for immigrants to submit documentation of

24 satisfactory immigration status, but does not address granting provision benefits during that period.

25 Section 140 ll.2(e)(7) also does not provide for “conditional benefits” and relates to documentation of

citizenship, allowing an applicant cooperating in the efforts to obtain such documentation as much time
25



as is allowed by federal law and policy. As the Department points out. a separate subdivision, section

2 j 1401 l.2(e)(5)(B) provides that during this period an applicant shall receive the scope of Medi-Cal

3 benefits for which the applicant is otherwise eligible, but this provision does not address “reasonable

4 opportunity” and section 15926(fl(5) only specifies section 1401 l,2(e)(7). It does not incorporate the

5 entirety of section 14011.2, or even 140 11.2(e). Further, it is used in reference to “reasonable

6 opportunity” and thus seems to support that this does not relate to provisional benefits but rather to

7 ensure that applicants are accorded time beyond the 45-day time limit to obtain documentation or other

8 inlbrmation necessary to resolve a discrepancy between applicant’s reported information and verifying

9 information obtained from other sources.9

0 Petitioners however, argue that section 14007.5’s federal counterpart, 42 Usc see. 1320b-

II
. 7(d)(4)(A)(i)-(ii). also specifically provides that pending verification the state may not delay or deny the

12 individual’s eligibility for benefits. In Ruiz v Kizer (E,D. Cal. Oct. 1, 1991) 1991 WL 280035, a federal

13 court held under the federal statute that eligibility may not be denied either during the reasonable pcriod

14 allowed for an applicant to produce evidence of immigration status or pending INS verification of that

15 evidence. (See Ruiz v. Kizer (E.D. Cal. Oct. 1, 1991) 1991 WL 280035.) Ruiz involved a summary

16 judgment enforcing this federal counterpart specifically prohibiting the Department from not only

17 “denying” hut also “delaying” benefits to otherwise eligible persons on the basis that their information

18 had not yet been verified. (See Petitioners’ Exh. NN.) The court further ordered the Department to grant

19 Medi-Cal benefits to applicants who are otherwise eligible at the time the respective county departments

20

21

_____________________________

22 The Department also points to section 1 5926(fl(6) as it states “Nothing in this section shall be
interpreted to grant presumptive eligibility if it is not otherwise required by state law, and, if so required.-j

then only to the extent permitted by federal law.” The Department states that Petitioner Western Center
24 for Law & Poverty, which sponsored the amendment adding the proviso here, asserted before the

Legislature that requirement that benefits be granted an applicant “during the time the application for
25 eligibility is being reviewed, also known as presumptive eligibility or PE is not intended to grant a PE

beyond what is currently required.” (See Department’s RN. Exh. 1.) As discussed above though.
presumptive eligibility is distinguishable from the conditional eligibility that Petitioners raise here.
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would otherwise determine eligibility pursuant to the requirements of the Medi-Cal program even if the
2 reasonable opportunity has not yet expired or verification has not yet been received. (Jct)

3 The court cannot determine from the evidence though. whether this issue is moot at this point in
4 light of the Department’s providing provisional or temporary benefits to those applicants that are likely
5 eligible, and thus would appear to encompass most, if not all, of these applicants that Petitioners are
6 claiming are conditionally eligible for benefits. Petitioners appear to be claiming that the Department is
7 not issuing such benefits quickly enough, pointing out that the difference between granting provisional

8 or temporary benefits within 10 days as opposed to 45 days, can have a significant impact on these

9 applicants who may suffer from potentially life-threatening conditions and need medical treatment and

10 prescription medications, and are simply awaiting verification of income.

Ii However, given the Department’s provision of provisional or temporary benefits to those

12 applicants that are likely eligible for benefits, such applicants that would be entitled to “conditional

13 eligibility” pending income verification, would appear to have been provided with provisional or

14 temporary benefits as well. The Department represented at the May 18, 2015 hearing that under the AE

15 process, backlogged applicants who have not been issued eligibility determinations within 45 days of

16 their application have been provided with provisional or temporary benefits or a NOl, pending a final

17 determination.

IS Petitioners further claim that such conditional benefits are not being provided as quickly as

19 required under the statute. Petitioners make the argument that conditionally granting benefits while

20 income verification is taking place is “less restrictive” than delaying benefits until after income has been
21 verified at a later date. Petitioners claim that section 15926( requires the Department to provide an

22 applicant with the ‘-reasonable opportunity” process under sections 14005.7 and 140 11,2. Section

23 15926(0 provides that the state may not delay the individual’s eligibility for benefits until a reasonable
24 opportunity has been provided for verification. Similarly, the federal statute provides for the same or

25 similar reasonable opportunity process. (See 42 U.S.C. § 1396b(x).) Although the state statute. section
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I 15926(f). does not expressly provide for “conditional benefits” to be provided during the reasonable

2 opportunity process, Petitioners rely on Ruiz, supra. to assert that the same conditional benefits should
3 be required under the state statute.

4 It is clear that the statute supports the right of all applicants to have a reasonable opportunity to
5 submit necessary information or documentation Althouuh it is not clear from the language of section
6 15926(0(5) whether an applicant is entitled to conditional benefits during the pendency of the

7 application, Ruiz certainly seems to support such an interpretation, were the court to look beyond the

8 plain language of the statute. The court finds though, that it need not reach this issue at this point since
9 it is not clear that the Department is failing to comply with its duty to provide such “conditional

to benefits” even if required. At the initial filing of this action, it seemed clear that the Department in all
II likelihood was not complying with this duty, given its failure to issue timely eligibility determinations
12 within 45 days and that it was not providing any provisional or temporary benefits. However, since the

13 filing of this action, the Department has, as discussed above, provided over 150,000 applicants with

14 provisional or temporary benefits and issued over 75,000 NOl. Thus, the court simply cannot

15 determine, in light of this fluid situation, whether the Department is continuing to fail to comply with its

16 duty to provide these applicants a reasonable opportunity to verify their income, and if required,

17 conditional benefits during this reasonable opportunity period. Petitioners may contend that it is simply
18 asking the court to order that the Department has a legal duty to issue such conditional benefits as early

as possible once an applicant is simply awaiting pending income verification, but to issue writ relief, the

20 court must find that the Department is failing to comply with its ministerial duty. The court cannot
21 make that finding at this point in light of the Department’s continual progress.

22 The petition for writ of mandate is DENIED WITTHOUT PREJUDICE to the extent that it seeks

23 a writ directing the Department to grant “conditional benefits” as early in the 45-day period as the
24 county finds an applicant for whom income verification is pending to he otherwise eligible.

25
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IT IS SO ORDERED.
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8 1 2 I -

DATED: /f1
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CONCLUSION

The petition for \Tit of mandate is GRANTED in part. and DENIED in part. as set forth above.

Petitioners are to prepare and submit a proposed writ of mandate and proposed judgment after

submission to the Department for approval as to form.

tiI1o
JUDGE 01/THE SUPERIOR COURT

V
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