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Access to abortion and contraceptive 
services is a necessary part of 
comprehensive health care. Maximizing 
the potential of private health insurance 
and Medicaid requires strong laws and 
policies that ensure that individuals have 
comprehensive, affordable coverage and 
timely access to family planning and 
abortion services. Laws and policies on 
coverage and access to these critical 
health care services vary significantly 
from state to state. Some of these laws 
promote and protect access to care, while 
others erect barriers.



Women consider a number of factors when 
determining whether to become or remain pregnant, 
including age, educational goals, economic situation, 
the presence of a partner and/or other children, 
medical conditions, mental health, and whether they 
are taking medications that are contraindicated for 
pregnancy.1 In 2014, there were sixty-two million 
women of reproductive age (ages fifteen to forty-four) 
in the United States.2 Over seventy percent of these 
women were at risk of unintended pregnancy, meaning 
that they were sexually active with a male, capable of 
becoming pregnant, and neither pregnant nor seeking 
to become pregnant.3 Each year, half of the 
pregnancies in the United States are unintended 
(unwanted or mistimed).4 By age forty-five, more than 
half of all women in the United States have 
experienced an unintended pregnancy, and three in 
ten have had an abortion.5 

In 1995, the Institute of Medicine urged a new national 
norm – that every pregnancy is a planned pregnancy.6 
To achieve that goal, individuals need access to family 
planning and abortion services. For many individuals, 
cost is a barrier to obtaining necessary health care 
services. Enrolling in private health insurance coverage 
or in Medicaid can remove some of these financial 
barriers and help individuals access necessary services. 
Maximizing the potential of private health insurance 
and Medicaid, however, requires strong laws and 
policies that ensure that individuals have 
comprehensive, affordable coverage and timely access 
to family planning and abortion services. Laws and 
policies on coverage and access to these critical health 
care services vary significantly from state to state. 
Some of these laws promote and protect access to 
care, while others erect barriers. 

To learn more about this variation, we researched laws 
and policies that affect coverage and access to family 
planning and abortion services in eleven states: 
California, Florida, Kentucky, New Hampshire, New 
Mexico, North Carolina, Minnesota, Missouri, 
Pennsylvania, Washington, and Wisconsin. These states 
present diversity of location, population, political 
landscape, and policy choices regarding 
implementation of the Affordable Care Act (ACA). We 
reviewed statutes, regulations, case law, and Medicaid 

 
agency policies affecting coverage of family planning 
and abortion services. Where available and relevant, 
we also reviewed sample Medicaid managed care 
contracts or Medicaid agency “requests for proposals” 
from managed care entities. 

This report first provides a brief overview of the private 
health insurance market and Medicaid. Then, we turn 
to federal and state laws and policies that can have a 
substantial effect on access to family planning and 
abortion services, and highlight promising or 
problematic laws and policies in the eleven states that 
we reviewed. 

We recognize that this analysis does not capture all of 
the laws and policies that affect access to family 
planning or abortion services, including laws that 
criminalize certain abortions or single out and impose 
unnecessary requirements on abortion clinics and 
providers.7 

This report is intended to further inform advocates and 
policymakers about areas in which state laws and 
policies can hinder or improve coverage and access to 
family planning and abortion services. We hope that 
this information will contribute to state-based efforts to 
improve access to these services.

I. Introduction
STATES INCLUDED IN OUR REVIEW
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II. Background 
The ACA brought historic reforms to the private health 
insurance market and Medicaid, enabling millions of 
individuals to enroll in quality, comprehensive, and 
affordable insurance. As of March 2015, over sixteen 
million people had gained coverage under the 
provisions of the ACA.8  

A. THE PRIVATE HEALTH INSURANCE MARKET 
Some individuals have the opportunity to enroll in 
health insurance through their employer. Both federal 
and state agencies (the Department of Labor, the 
Department of Health and Human Services (HHS), and 
state departments of insurance) regulate employer-
sponsored plans.9 Federal and state laws establish 
baseline consumer protections for individuals enrolled 
in these plans.

Individuals who do not have access to affordable 
health insurance through an employer may choose to 
purchase a health plan on the private market. Under 
the ACA, individuals have the option to purchase a 
“qualified health plan” (QHP) through a health 
insurance Marketplace.10 Some states have set up their 
own Marketplaces, administered by a state agency or 
non-profit organization.11 Other states work with the 
federal government to run a partnership Marketplace. 
Most states have left it to the federal government to 
operate a federally-facilitated Marketplace (FFM) and 
perform all Marketplace functions.12 HHS and state 
departments of insurance regulate and oversee QHPs.13

Financial assistance is available to certain low- and 
middle-income individuals who enroll in a QHP.14 Tax 
credits, which lower premiums, are available to 
individuals with incomes between 100% and 400% of 
the federal poverty level (FPL).15 Cost-sharing 
subsidies, which reduce out-of-pocket expenses 
(co-pays, co-insurance, and deductibles), are available 
to individuals with incomes below 250% FPL.16 

B. MEDICAID
Medicaid is a cooperative federal and state program. 
States must follow federal Medicaid requirements, and 
in return, the federal government reimburses states for 
a portion of their Medicaid costs. Within certain federal 
parameters, states have some flexibility in determining 
eligibility criteria, covered services, and protections for 
beneficiaries.

The federal government makes federal financial 
participation (FFP) available for services covered under 
the state’s Medicaid program and for administrative 
costs the state incurs to operate the program.17 Each 
state has its own reimbursement rate for covered 
services, which is called the federal medical assistance 
percentage (FMAP) and can range from 50% to 83%.18 
States receive a higher FMAP for certain expenditures. 
For example, all states receive a 90% FMAP for 
expenditures attributable to offering, arranging, and 
furnishing family planning services and supplies.19

Each state must designate a single state agency that is 
responsible for administering its Medicaid program.20 
To receive FFP, the state agency must maintain a 
comprehensive state Medicaid plan that describes the 
nature and scope of the state’s Medicaid program and 
has been approved by the Secretary of HHS.21 When 
there is a change in federal law or policy or a material 
change in state law, policy, organization, or operation 
of the program, the state agency must submit a state 
plan amendment (SPA) to the Secretary of HHS for 
approval.22 

Before the ACA, to qualify for Medicaid, individuals 
had to meet certain income requirements and also fit 
into a particular eligibility category – children, parents 
of dependent children, pregnant women, seniors, or 
individuals with a disability. The ACA requires states to 
expand their Medicaid programs to cover individuals 
with incomes below 133% FPL who do not fit into one 
of the traditional eligibility groups.23 However, the U.S. 
Supreme Court’s decision in National Federation of 
Independent Business v. Sebelius effectively 
transformed this requirement into an option for states 
by holding that the federal government is not entitled 
to withhold federal Medicaid dollars from a state that 
refuses to expand.24 To date, twenty-nine states and 
the District of Columbia have expanded their Medicaid 
programs.25 Of the states that we reviewed, California, 
Kentucky, Minnesota, New Hampshire, New Mexico, 
Pennsylvania, and Washington have implemented the 
Medicaid Expansion.26 

Affordable coverage, however, remains out of reach for 
individuals in states that have not expanded their 
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Medicaid programs. Some individuals do not qualify 
for Medicaid because their state has not adopted the 
Medicaid Expansion, but also do not qualify to receive 
premium tax credits for purchasing a QHP through a 
Marketplace because their household income is too 
low. According to the Kaiser Family Foundation, 
“[n]ationally, nearly four million poor uninsured adults 
fall into th[is] ‘coverage gap’ that results from state 
decisions not to expand Medicaid.”27

In addition to expanding eligibility for full-scope 
Medicaid coverage, the ACA created a new option for 
states seeking to provide family planning and family 

planning-related services to individuals who do not 
otherwise qualify for Medicaid. Before the ACA, states 
could provide this coverage through a family planning 
demonstration project (also known as an 1115 waiver 
because states establish a project under § 1115 of the 
Social Security Act). The ACA now allows states to 
incorporate this limited-benefit family planning 
services coverage into their Medicaid programs 
through a state plan amendment (SPA).28 While a 
demonstration project is time-limited, a SPA is a more 
permanent change to a state’s Medicaid program.

A. PRIVATE HEALTH INSURANCE COVERAGE OF 
FAMILY PLANNING SERVICES 
The ACA requires most group and individual health 
insurance plans, sold inside and outside of the 
Marketplaces, to cover certain preventive services for 
women, as described in guidelines issued by the 
Health Resources and Services Administration (HRSA), 
a federal agency within HHS.29 The HRSA guidelines 
require coverage of “[a]ll Food and Drug 
Administration-approved contraceptive methods, 
sterilization procedures, and patient education and 
counseling for all women with reproductive capacity.”30 
The contraceptive coverage requirement includes all 
over-the-counter (OTC) contraceptive methods “as 
prescribed,” management of side effects, counseling 
for continued adherence, removal of contraceptive 
devices, and all other clinical services needed for the 
provision of a contraceptive.31 Importantly, plans must 
cover these services and supplies without cost-sharing, 
which means that plans cannot charge enrollees a 
co-pay or co-insurance or require enrollees to meet 
their deductible before providing coverage.32 This is a 
critical protection, as some of the most effective 
contraceptives, long-acting reversible contraceptives 
or LARCs (such as intrauterine devices (IUDs) and 
implants), are also the most expensive upfront. 
Research establishes that eliminating cost-sharing 
obligations leads to increased use of contraceptives.33 

The contraceptive coverage requirement represents a 
great stride forward for women, yet, challenges and 
gaps in coverage remain. Federal regulations permit 

group health plans established or maintained by 
certain religious employers to refuse to provide 
coverage for contraceptive services as required under 
the ACA. The regulations define a religious employer 
as a church, church association, or other similar 

Between 2012 when the 
contraceptive coverage 
requirement went into wide-
scale effect and 2013, the 
proportion of privately insured 
women between 18 and 39 with 
no out-of-pocket cost for their 
oral contraceptives increased 
from 15% to 67%; for injectable 
contraception, from 24% to 
57%; for the vaginal ring, from 
20% to 74%; and for the 
intrauterine device, from  
45% to 62%. 
Adam Sonfield et al., Impact of the federal contraceptive 
coverage guarantee on out-of-pocket payments for 
contraceptives: 2014 update, 91 Contraception 44, 45-47 
(2015).



religious order.34 In addition, certain religious non-
profit organizations, including colleges and 
universities, with religious objections to contraception 
may qualify for an “accommodation.” The 
accommodation allows these entities to refuse to 
contract, arrange, or pay for contraception, but 
requires that affected women still receive 
contraception without cost-sharing.35 When an eligible 
organization requests an accommodation, the 
insurance issuer or third party administrator of the 
health plan must assume responsibility for providing 
contraception directly to enrollees without cost-sharing 
or other charges.36 In addition, in Burwell v. Hobby 
Lobby Stores, Inc., the U.S. Supreme Court held that 
the Religious Freedom Restoration Act of 1993 permits 
certain “closely-held” for-profit companies to refuse to 
include contraceptive coverage in their employer-
based health insurance plans.37 In response to this 
decision, in August 2014, the Departments of the 
Treasury, Labor, and HHS (“the Departments”) 
proposed to extend the accommodation to some 
“closely-held” for-profit companies.38 

 NOTE: CONTRACEPTIVE EQUITY LAWS –  
 EXCEPTIONS FOR RELIGIOUS ENTITIES
Most state contraceptive equity laws were passed long 
before the federal contraceptive coverage requirement, 
and some include exceptions for entities or individuals 
with religious or moral objections to contraceptives 
that are broader than those that exist under federal 
law. For example, New Mexico’s contraceptive equity 
statute allows any “religious entity” – an undefined 
term – to “exclude prescription contraceptive drugs or 
devices from the health coverage purchased.”39 
However, under federal law, in state laws with “broader 
religious exemptions and accommodations with 
respect to health insurance issuers than those in the 
[federal rules], the exemptions and accommodations 
will be narrowed to align with those in the final federal 
regulations.”40  Only one state – Illinois – allows 
religious exemptions for secular entities.41

Further, federal law fails to recognize the role that men 
play in preventing unintended pregnancy. The ACA’s 
contraceptive coverage requirement does not apply to 
men or require coverage of male contraceptive 
methods such as male condoms or vasectomies.

Even women enrolled in a plan subject to the 
contraceptive coverage requirement might still 
encounter barriers to timely access to the 
contraceptive of their choice without cost-sharing. 
Federal regulations implementing the contraceptive 
coverage requirement permit plans to use “reasonable 
medical management techniques to determine the 
frequency, method, treatment or setting” for an item or 

service.42 While federal regulations do not define the 
term “medical management,” it is broadly understood 
to encompass insurer practices that aim “to control 
costs and promote efficient delivery of care.”43 Insurers 
routinely use medical management techniques such as 
prior authorization, quantity limits, and step therapy 
(requiring trial and failure of one drug or device before 
another will be covered), to control the availability of 
covered benefits. Insurers use these techniques to 
override a provider’s clinical judgment about whether a 
patient should receive a particular service or treatment.44

When applied to contraception, these medical 
management techniques can delay or deny access to 
appropriate contraception, resulting in lapsed or 
inconsistent contraceptive use and increased risk of 
unintended pregnancy. Federal guidance provides 
some examples of permissible medical management 
techniques and some important limitations with 
respect to contraception. In May 2015, the 
Departments made clear that plans must cover without 
cost-sharing at least one form of contraception in each 
of the FDA-approved contraceptive methods for 
women.45 Within each of the methods, plans and 
issuers “may impose cost-sharing (including full 
cost-sharing) on some items and services to encourage 
an individual to use other specific items and services 
within the chosen contraceptive method.”46 For 
example, plans may choose not to cover or may charge 
cost-sharing for brand-name contraceptive drugs that 
have a generic equivalent. Plans may also use cost-
sharing to “encourage use” of one of several FDA-
approved hormonal IUDs.47 Importantly, however, if an 
enrollee’s provider determines that a particular 
contraceptive product is medically necessary, the plan 
or issuer must defer to the provider’s determination 
and cover the contraceptive without cost-sharing.48 
Plans must provide such an exception through a 
process that is “easily accessible, transparent, and 
sufficiently expedient” and not “unduly burdensome” 
on the enrollee or provider.49 Ongoing monitoring and 
enforcement is needed to ensure that plans adhere to 
this requirement.50 

Finally, the federal contraceptive coverage requirement 
allows issuers to require enrollees to obtain a 
prescription for FDA-approved methods of 
contraception that are available OTC. Requiring 
women to obtain a medically unnecessary prescription 
imposes an additional barrier and undermines access 
to care. State laws regulating contraceptive coverage 
(often referred to as contraceptive equity laws) can play 
a critical role in filling these gaps.  
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Of the states in our review, Florida, Kentucky, 
Minnesota, Missouri, and Pennsylvania do not have a 
contraceptive equity law in effect. Missouri had a 
contraceptive equity law in effect that contained a 
broad refusal clause.51  However, a federal district court 
declared the law invalid in 2013, finding the refusal 
clause in direct conflict with the federal contraceptive 
coverage requirement.52  As a result, Missouri state law 
no longer requires that private health plans provide 
contraceptive coverage. Of course, Missouri plans 
must still comply with the federal contraceptive 
coverage requirement. 

New Mexico, New Hampshire, North Carolina, 
Washington, and Wisconsin generally require 
regulated plans to cover contraceptive services, drugs, 
and/or devices on the same terms as other outpatient 
services and/or prescription drugs and devices.53  
While some of these laws prohibit regulated plans from 
singling out contraceptives for more restrictive cost-
sharing or medical management, none of them 
prevent plans from imposing cost-sharing or engaging 
in medical management techniques that are 
inappropriate when applied to contraception. 

California’s contraceptive equity law, recently amended 
by Senate Bill 1053 (SB 1053), stands out for seeking to 
fill these gaps and fulfill the full promise of the ACA. As 
of 2016, most new health plans must cover all FDA-
approved contraceptive drugs, devices, and products 
without cost-sharing.54  The law also prohibits these 
private health insurance plans, as well as Medicaid 
managed care plans, from utilizing medical 
management techniques that can prevent or delay 
access to contraception.55  

State Contraceptive Equity Laws

State Contraceptive Equity Law in Effect
California Yes

Florida No

Kentucky No

Minnesota No

Missouri No

New Mexico Yes 

New Hampshire Yes 

North Carolina Yes 

Pennsylvania No

Washington Yes 

Wisconsin Yes 

Notwithstanding these important protections, SB 1053 
falls short in three respects. First, it does not apply to 
men or require coverage of male contraceptive 
methods. As a result, male enrollees might not have 
coverage or timely access to family planning services 
without cost-sharing.56  Second, it does not require 
coverage of OTC contraceptives without a 
prescription. Third, the law maintains a previously 
existing exemption for certain religious employers.57  
The narrow exemption is effectively the same as the 
exemption for religious employers in the federal 
contraceptive coverage requirement. 

B. MEDICAID COVERAGE OF FAMILY  
PLANNING SERVICES
Federal Medicaid law requires states to cover “family 
planning services and supplies” without cost-sharing.58  
As with most other Medicaid services, states have 
some discretion to determine what family planning 
services and supplies to cover in their programs, as 
long the coverage is “sufficient in amount, duration, 
and scope to reasonably achieve its purpose.”59   
Notably, federal Medicaid law does not explicitly 
require coverage of “[a]ll FDA-approved methods.”60  
Family planning services may include (1) patient 
counseling and education; (2) examination and 
treatment by medical professionals; (3) laboratory 
examinations and tests; (4) medically approved 
methods, procedures, pharmaceutical supplies and 
devices to prevent conception; and (5) infertility 
services, including sterilization reversals.61  It is possible 
that states may also cover OTC contraceptives without 
a prescription as a family planning service. 

States also must ensure that enrollees are “free from 
coercion and mental pressure and free to choose the 
method of family planning to be used.”62  If the range 
of family planning services and supplies available in a 
state is not sufficient to offer beneficiaries meaningful 
alternatives, the effect on enrollees could be coercive. 
In addition, Medicaid enrollees have the right to 
receive family planning services and supplies from the 
provider of their choice, even if that provider is out-of-
network, as long as the provider participates in the 
Medicaid program.63  

Some Medicaid enrollees, and in particular the ACA’s 
Medicaid expansion population, receive their benefits 
through Alternative Benefit Plans (ABPs), formerly 
known as Medicaid benchmarks. ABPs must cover 
family planning services and supplies and are also 
subject to the ACA’s contraceptive coverage 
requirement.64  
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1. Coverage for full-scope Medicaid beneficiaries 
The scope of coverage for family planning services and 
supplies varies among states.65  Some states choose 
not to cover particular family planning services. States 
have also adopted different policies regarding under 
what circumstances they cover particular family 
planning services and supplies. These practices are 
troubling, as research shows that women who have 
access to the contraceptive method of their choice are 
more likely to use the method consistently and 
effectively.66  When women use contraception 
consistently, their risk of unintended pregnancy drops 
significantly.67 

Coverage of family planning services differs among the 
eleven states that we reviewed. Some of the states 
explicitly exclude coverage of certain family planning 
services. For example, North Carolina does not cover 
diaphragms or OTC contraceptives, except that the 
state will cover OTC emergency contraception with a 
prescription.68  Missouri does not cover “condoms and 
devices or supplies” available as OTC products.69  
While Missouri covers intrauterine devices (IUDs) and 
related insertion procedures, the state does not allow 
providers to bill for IUD removal.70  This alarming 
payment policy effectively denies women coverage of 
this critical service. 

Problematically, Florida does not cover family planning 
services for individuals under age eighteen who are 
not married, a parent, or pregnant, unless they have 
written consent from a parent or guardian or unless the 
provider determines that without the family planning 
services, they “will suffer from probable health hazards... 
based on sexual activity or other medical reasons.”71  
Florida’s policy poses a potential obstacle to minors 
seeking confidential family planning services. 

In contrast, other states require comprehensive 
coverage of contraceptive methods. Washington, for 
example, explicitly requires Medicaid managed care 
plans to cover all FDA-approved contraceptive 
methods.72  Although some states that we reviewed, 
including California, cover OTC contraceptive drugs 
and supplies with a prescription, Washington covers 
OTC contraceptive drugs and supplies without a 
prescription, allowing women to directly access the 
care that they need.73  

New Mexico stands out for taking steps to ensure that 
women have timely access to post-partum IUDs and 
implants. Most state Medicaid programs pay hospitals 
for prenatal care and services provided at the time of 
labor and delivery using a set fee (generally referred to 

as “global billing”) that does not take into account the 
high cost of these contraceptive methods. 
Consequently, many hospitals do not provide 
placement of an IUD or implant immediately 
postpartum. However, New Mexico allows hospitals to 
bill separately for placement of IUDs and implants 
immediately postpartum.74  This billing policy gives 
women access to these methods without delay, 
reducing the risk of unintended pregnancy and 
improving birth spacing. 

2. Family planning expansion through a 
demonstration project or a state plan amendment  
Federal law allows state Medicaid programs to cover 
family planning and family planning-related services for 
individuals who are not otherwise eligible for Medicaid. 
Historically, states implemented this coverage through 
time-limited family planning demonstration projects. 
However, the ACA creates a new option for states, 
allowing them to provide this limited-scope coverage 
through a SPA. These family planning expansion 
programs are a crucial source of contraceptive 
coverage for low-income individuals, particularly in 
states that have not expanded their Medicaid 
programs.  

Family planning demonstration projects (§ 1115 waivers) 
States may request and obtain from CMS a waiver of 
certain Medicaid requirements to implement a 
research and demonstration project that furthers the 
objectives of the Medicaid program.75  These waivers 
must be designed to test, experiment, or pilot 
innovative concepts that promote access to Medicaid 
services; they are not merely coverage alternatives. 
Waivers must be cost-neutral and are time-limited – 
states seeking an extension must obtain a renewal 
from CMS.76 

States have significant flexibility in designing family 
planning demonstration projects, including defining 
distinct eligibility criteria. States have generally 
developed two eligibility models: (1) provide coverage 
to individuals on the basis of income (as well as age 
and/or gender); or (2) provide coverage to women 
losing Medicaid coverage. Some demonstration 
projects incorporate both of these models. A number 
of states allow individuals to apply for a family planning 
demonstration project at their provider’s office.77  Some 
states, for example, use presumptive eligibility, which 
allows individuals to receive services on the basis of 
preliminary information pending the state’s 
determination of their eligibility.78  Importantly, 
presumptive eligibility permits individuals to receive 
family planning services at their initial visit.  

States negotiate with CMS to determine the scope of 
services covered in these family planning 
demonstration projects. As in traditional Medicaid, 
states receive a 90% FMAP for family planning services. 
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States may also cover family planning-related services, 
which are eligible for the standard FMAP. Family 
planning-related services are described in more detail 
below. 

State plan amendments 
Congress recognized the effectiveness of family 
planning demonstration projects, and in the ACA, gave 
states the option to incorporate this single-benefit 
coverage into their Medicaid programs through a SPA. 

Under the SPA option, states must provide coverage to 
men and women who are not pregnant and have an 
income at or below the level for pregnant women in 
the state’s Medicaid program or Children’s Health 
Insurance Program.79  Unlike with the demonstration 
projects discussed above, states cannot exclude men 
or minors from coverage. However, states have some 
flexibility to decide how to count income, which can 
affect an applicant’s eligibility.80  Federal law also gives 
states the option to provide a period of presumptive 
eligibility to individuals who appear to qualify for 
coverage.81  

States must provide the same package of family 
planning services to individuals enrolled in a SPA family 
planning expansion and to individuals enrolled in 
full-scope Medicaid.82  States have the option to cover 
family planning-related services, which are “medical 
diagnosis and treatment services that are provided 
pursuant to a family planning service visit in a family 
planning setting.”83 Family planning-related services 
include treatment for sexually transmitted infections 
(STIs) and treatment for complications resulting from 
family planning services.84

Family planning demonstration projects and SPAs play 
a critical role post-ACA implementation. Millions of 
adults do not qualify for Medicaid or for federally-
subsidized coverage in a QHP, and as a result, likely 
remain uninsured. Moreover, family planning expansion 
programs help provide care to individuals moving 
between insurance programs and to individuals in 
need of confidential access to family planning services. 
For uninsured women who only see a family planning 

provider, these programs can also serve as a gateway 
to full-scope coverage. 

 
 
 
 
With the exception of Kentucky, all of the states 
discussed in this report have implemented a family 
planning demonstration project or a SPA.

State Family Planning Expansion Programs

State Demonstration 
Project

State Plan 
Amendment

California X

Florida X

Kentucky

Minnesota X

Missouri X

New Hampshire X

New Mexico X

North Carolina X

Pennsylvania X (expiring June 30, 2015) *

Washington X

Wisconsin X

*  As this publication went to print, Pennsylvania has stated that it 
intends to convert to a state plan amendment.

Family planning demonstration projects 
Florida, Minnesota, Missouri, Pennsylvania, and 
Washington provide family planning services through 
family planning demonstration projects.85  The states 
we reviewed use different eligibility criteria and cover 
different services. Florida and Missouri have relatively 
restrictive eligibility requirements. In Missouri, 
uninsured women ages eighteen to fifty-five 
(adolescents are excluded) with household incomes at 
or below 201% FPL ($23,658 for an individual) qualify 
for the family planning demonstration project. Missouri 
also offers one year of coverage to women who were 
eligible for Medicaid on the basis of pregnancy and 
lost their Medicaid eligibility at the end of the 
postpartum period.86  Florida covers women ages 
fourteen to fifty-five who have household incomes 
below 191% FPL and have lost Medicaid pregnancy 
coverage. The state also offers family planning services 
for a period of two years to women who meet the 
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TIP: DETERMINING THE SCOPE OF 
MEDICAID COVERAGE
In addition to state statutes and regulations, 
the Medicaid state plan, Medicaid provider 
manuals, billing and coding instructions for 
providers, and contracts with Medicaid 
managed care plans are all valuable sources of 
information. Most states have made at least 
some of these materials available online. In 
addition, most SPAs and 1115 waiver 
documents are available at Medicaid.gov.
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same age and income criteria and have lost Medicaid 
coverage for a reason other than the termination of 
pregnancy coverage.87  In contrast, Washington covers 
uninsured men and women who have household 
incomes at or below 250% FPL, as well as women who 
have lost Medicaid pregnancy coverage.88  Minnesota 
is the only state in our review that uses presumptive 
eligibility for individuals who apply for coverage 
through the demonstration project.89 

State plan amendments
California, New Hampshire, New Mexico, North 
Carolina, and Wisconsin provide family planning 
services through a SPA. They all set their income 
eligibility level at or slightly below their Medicaid 
eligibility levels for pregnant women.90  The states use 
different methods to count an applicant’s income, and 
these methods can affect an applicant’s eligibility. For 
example, North Carolina counts the income of each 
household member when computing household 
income.91  New Hampshire uses a more generous 
method, counting the income of the applicant alone 
and also adding one member to the household size.92  
Wisconsin and New Hampshire have adopted the 
presumptive eligibility option, entitling individuals to 
receive services pending resolution of their application.93 
In California, individuals may enroll at their provider’s 
office. In addition, California provides retroactive 
coverage, meaning that Medicaid will cover family 
planning services received during the three months 
before an enrollee applied for coverage.94 

As noted above, states must provide the same family 
planning services to individuals enrolled in full-scope 
Medicaid and to individuals enrolled in a family 
planning SPA. Thus, the variations in coverage 
discussed above in the full-scope Medicaid section 
also affect individuals enrolled in a SPA. States also 
differ with respect to the scope of covered family 
planning-related services. California, for example, 
covers a wide range of STI treatments, urinary tract 
infections, and blood tests, as well as complications 
arising from a family planning service.95  Although 
North Carolina covers treatments for STIs and STDs, it 
does not cover other family planning-related services, 
such as complications arising from a family planning 

procedure. In addition, North Carolina refuses to cover 
services received in an emergency room.96  This is 
troubling, as women – in particular women who are 
victims of sexual assault – sometimes seek family 
planning services and supplies such as emergency 
contraceptives or screening or prophylactic treatment 
for STIs in an emergency room. 

3. Utilization controls 
Federal law allows states to adopt methods and 
procedures to safeguard against unnecessary 
utilization of care and services.97  Often referred to as 
utilization controls, these methods and procedures 
may include placing “appropriate” limits on covered 
services or requiring prior authorization for certain 
services.98  Federal regulations also acknowledge that 
Medicaid managed care organizations may adopt their 
own utilization controls, including requiring prior 
authorization for services.99  In addition to prior 
authorization, common utilization controls include step 
therapy (requiring trial and failure of one drug before 
authorizing an alternative drug) and quantity limits on 
services or prescription drugs. 

Some state Medicaid programs impose utilization 
controls on family planning services. In addition, some 
states fail to prevent Medicaid managed care plans 
from using their own problematic medical 
management techniques, including step therapy, to 
restrict access to family planning services. Such state 
policies can delay or prevent access to appropriate 
contraceptive methods and increase the risk of 
unintended pregnancy. These policies might also 
violate federal regulations that require states to ensure 
that Medicaid enrollees are “free from coercion and 
mental pressure and free to choose the method of 
family planning to be used.”100  

Federal regulations require states to ensure that Medicaid  
enrollees are “free from coercion and mental pressure and free 

to choose the method of family planning to be used.”
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Summary of State Policy Goals:  
Family Planning Coverage

All individuals should have affordable access to the contraceptive of their choice without delay and regardless 
of their source of health coverage, age, or gender. Accordingly, states should:

•  Ensure that all health insurance issuers cover all FDA-approved contraceptive drugs, devices, and products, 
including methods available OTC, without cost-sharing. States should also prohibit issuers from using medical 
management techniques to delay or restrict access to contraception. 

•  Ensure that Medicaid enrollees have coverage for all family planning services and supplies, including OTC 
contraceptives without a prescription. States should not use or allow Medicaid managed care plans to use 
medical management techniques to control access to family planning services. 

•  Adopt a family planning SPA to extend coverage of family planning and family planning-related services to 
individuals who do not qualify for full-scope Medicaid, do not have access to affordable private health 
insurance, are transitioning between insurance programs, and/or need confidential access to services. 

A few of the state Medicaid programs that we 
reviewed impose limits on family planning services and 
supplies. North Carolina, for example, limits individuals 
enrolled in the family planning SPA to one annual exam 
and six periodic family planning visits each year.101  In 
addition, North Carolina and New Hampshire do not 
allow Medicaid enrollees to receive more than three 
months of oral contraceptives at a time.102  Wisconsin 
limits enrollees to a 100-day supply of oral 
contraceptives.103  In contrast, women in New Mexico 
are entitled to receive a one-year supply of oral 
contraceptives.104  Similarly, Washington requires 
pharmacies and clinics to dispense a one-year supply 
of oral, transdermal, or intra-vaginal hormonal 
contraceptives unless contraindicated.105  These state 
policies are beneficial, as research shows that 
dispensing a one-year supply of oral contraceptives 
may reduce the risk of unintended pregnancy.106  In 
fact, the Centers for Disease Control and Prevention 

and the U.S. Office of Population Affairs recommend 
that individuals receive a one-year supply of oral 
contraceptive pills, patches, or rings.107 

Several of the states that we reviewed have taken steps 
to protect Medicaid enrollees in managed care plans 
from problematic utilization controls. For example, 
Pennsylvania’s Medicaid managed care contract 
explicitly prohibits plans from requiring prior 
authorization for family planning services.108  Enrollees 
can receive all covered family planning services without 
having to obtain prior approval from their managed 
care plan. Washington’s contract prohibits Medicaid 
managed care plans from imposing quantity limits on 
OTC contraceptives and requires plans to dispense a 
one-year supply of other contraceptives.109  In addition, 
California’s recently amended contraceptive equity law 
prohibits Medicaid managed care plans from delaying 
or restricting access to contraception.110
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IV. Abortion coverage 
Abortion is a constitutional right and a common health 
care service. In 2011, over one million abortions were 
performed in the United States.111  By age forty-five, 
three in ten women in the United States will have an 
abortion.112  The leading physical and mental health 
associations categorize abortion as a critical health 
care service. For example, the American College of 
Obstetricians and Gynecologists considers abortion 
“an essential component of women’s health care.”113  
Likewise, the American Psychiatric Association position 
statement on abortion “affirms that the freedom to 
interrupt pregnancy must be considered a mental 
health imperative with major social and mental health 
implications.”114  Yet, existing federal and state laws 
drastically restrict abortion coverage. As a result, this 
routine health care service remains out of reach for too 
many women.  

  NOTE: STATE LAW  
RESTRICTIONS ON ABORTION

States have adopted various restrictions on abortion, 
including gestational limits, counseling and waiting 
period requirements, minor consent requirements, and 
targeted regulations of abortion providers. These 
dangerous laws delay or eliminate access to abortion 
and affect low-income women most dramatically.

A. RESTRICTIONS ON PRIVATE HEALTH 
INSURANCE COVERAGE OF ABORTION
When Congress passed the ACA, only five states had 
laws restricting private insurance coverage of abortion.115  
In fact, studies conducted in the early 2000s revealed 
that most individuals enrolled in employer-sponsored 
plans had abortion coverage.116  The ACA, however, 
renewed state interest in restricting coverage of 
abortion by expressly permitting states to enact laws 
prohibiting or limiting QHP coverage of abortion 
services.117  As of the date of this publication, twenty-
five states have banned some or all private insurance 
plans from covering some or all abortion services.118  

Notably, however, the ACA also affirms that not only 
may states repeal laws that prohibit abortion coverage, 
but they may also pass laws that require abortion 
coverage.119  In addition, the ACA makes clear that it 
does not preempt such state laws.120  In states that do 
not ban abortion coverage, QHPs that cover abortion 
in circumstances other than rape, incest, or life 
endangerment must comply with “special rules” 
regarding funding of abortion coverage for federally 
subsidized enrollees.121   

 
Six of the states in our review – Florida, Kentucky, 
Missouri, North Carolina, Pennsylvania, and Wisconsin 
– have laws in effect that restrict insurance coverage of 
abortion. Two of the six states – Kentucky and Missouri 
– restrict coverage in private plans sold inside and 
outside of the Marketplace.122  Kentucky permits plans 
to make abortion coverage available through an 
optional rider for which the enrollee must pay an 
additional premium.123 Missouri permits health plans 
sold outside of the Marketplace (but not within the 
Marketplace) to offer abortion coverage through an 
optional rider.124  Of course, it is unclear whether a 
woman would ever buy such a rider given that a person 
rarely plans for an unintended pregnancy. It is also 
unclear whether health plans in Missouri and Kentucky 
in fact offer these riders. 

The four other states – Florida, North Carolina, 
Pennsylvania, and Wisconsin – have restrictions that 
apply only to QHPs. Florida, North Carolina, and 
Pennsylvania prohibit QHPs sold through a 
Marketplace from covering abortion except in cases of 
rape, incest, or life endangerment.125  The Wisconsin 
statute contains an additional exception, allowing 
QHPs to cover abortion when a physician determines 
that an “abortion is directly and medically necessary to 
prevent grave, long-lasting physical health damage to 
the woman” due to a previously existing medical 
condition.126  As a result of these restrictions, women 
who have enrolled in a QHP do not have coverage for 
critical health care services. 

California and Washington have no laws restricting 
private insurance coverage of abortion. California 
requires all managed care plans to cover abortion 
services as a part of the plan’s “basic health care 
services” package of services.127  

B. STATE FUNDING OF ABORTIONS 
Low-income women and women of color account for a 
disproportionate number of unintended pregnancies, 
and as a result, a disproportionate number of 
abortions.128  Hispanic women account for 25% of 
abortions, non-Hispanic black women account for 30%, 
non-Hispanic white women account for 36%, and 
women of other races account for 9%.129  Of the 
women who obtain an abortion, 42% have incomes 
below 100% FPL.130  Low-income women and women 
of color face the greatest barriers to accessing 
abortion services, in part because they are more likely 
to rely on Medicaid for coverage.
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After the Supreme Court’s 1973 decision in Roe v. 
Wade upholding a woman’s constitutional right to an 
abortion pre-viability, Medicaid applied the same 
coverage standards to abortion services that it applied 
to other health services. Medicaid accordingly covered 
abortions in the same way as it covered other 
physician, surgical center, or hospital services; 
abortions were not singled out or treated differently.131  
Six years later, Representative Henry Hyde introduced 
an amendment to the annual Labor and Health, 
Education, and Welfare (now HHS) appropriations bill 
that prohibited the use of federal funds to pay for 
abortion unless the life of the woman would be 
endangered by the pregnancy.132  Congress has passed 
a version of the Hyde Amendment with every Labor 
and HHS Appropriations Act since then. The current 
version of the Hyde Amendment allows the use of 
federal funds to pay for abortions only when necessary 
to save the life of the woman and in cases of 
pregnancies resulting from rape or incest.133  In Harris v. 
McRae, the Supreme Court upheld the constitutionality 
of the Hyde Amendment and also ruled that the 
Medicaid statute does not require states to pay for 
medically necessary abortions for which federal 
funding is unavailable under the Hyde Amendment.134 

However, state Medicaid programs must cover 
abortions for which federal funding is available.135  
CMS guidance makes clear that these abortions are 
medically necessary and participating states are 
required to cover them.136  In addition, states can use 
their own funds to cover all abortions, regardless of 
whether federal funding is available, but unfortunately, 
most do not. Of the seventeen states that cover most 
or all abortion services with state funds, four offer 
coverage through legislation and thirteen under a state 
court order.137

 
 
 
A number of the states that we reviewed prohibit the 
use of or fail to use state funds to pay for abortion 
services. Six of the states that we reviewed – Florida, 
Kentucky, Missouri, New Hampshire, North Carolina, 
and Pennsylvania – do not cover abortions for 
Medicaid enrollees unless federal funding is available, 
i.e., in cases of rape, incest, or life endangerment.138 
Not surprisingly, this list of states overlaps closely with 
the list of states that restrict or prohibit abortion 
coverage in certain private health plans. (See table on 
page 12.) Kentucky, North Carolina, Missouri, and 
Pennsylvania also prohibit or restrict abortion coverage 
in public employer-sponsored health plans.139  These 
funding restrictions cause financial strain and force 
women to delay receiving abortion care or even 
continue an unwanted pregnancy. 
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  NOTE: SUMMARY OF BENEFITS  
AND COVERAGE (SBC)

In order to make a well-informed choice when 
selecting a health plan, women need to know if a plan 
offers abortion coverage, and if so, whether there are 
limitations, conditions, or cost-sharing requirements. 
However, private health plans, including QHPs, often 
fail to indicate in their SBCs when abortion services  
are covered or excluded. Proposed federal regulations 
could improve the usefulness of SBCs for potential  
and current enrollees of QHPs by requiring that QHPs 
disclose whether abortion is covered, any limitations 
on coverage, and any cost-sharing amounts.140 

Prior to the Hyde Amendment, Medicaid did not single out or 
treat abortions differently.  Because of the Hyde Amendment, 

federal funds pay for abortions in Medicaid only when the  
abortion is necessary to save the life of the woman and in cases 

of pregnancies resulting from rape or incest.



Summary of State Policies on Abortion Coverage 

State Covers abortions beyond 
Hyde for Medicaid 

enrollees

Covers all or most lawful 
abortions for Medicaid 

enrollees

Restricts abortion 
coverage in private 

health plans 

Restricts abortion 
coverage in public 

employer-sponsored plans
California YES YES NO NO

Florida NO YES – QHPs NO

Kentucky NO YES – all private plans YES

Minnesota YES YES NO NO

Missouri NO YES – all private plans YES

New Hampshire NO NO NO

New Mexico YES YES NO NO

North Carolina NO YES – QHPs YES

Pennsylvania NO YES – QHPs YES

Washington YES YES NO NO

Wisconsin YES NO – Covers abortion 
when necessary to 

prevent long-lasting 
physical health damage

YES – QHPs NO 
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Summary of State Policy Goals:  
Abortion Coverage

All individuals should have access to affordable abortion services regardless of their source of health coverage. 
Accordingly, states should:

•  Ensure that all women enrolled in Medicaid or a state-sponsored insurance plan have comprehensive, 
affordable abortion coverage.

• Require private health insurance plans to provide comprehensive, affordable abortion coverage. 

In stark contrast, a Washington statute guarantees the 
use of state funds to pay for all abortion services. When 
the state provides “directly or by contract, maternity 
care benefits, services, or information to women 
through any program administered or funded in whole 
or in part by the state,” the state must also provide 
women otherwise eligible for the program with 
“substantially equivalent benefits, services, or 
information to permit them to voluntarily terminate 
their pregnancies.”141  Consequently, Washington must 
provide abortion coverage for women enrolled in 
Medicaid or a public employer-sponsored health plan.142

Due to a court order, California covers all abortions for 
Medicaid enrollees.143  Similarly, as a result of court 
orders, Minnesota and New Mexico cover most 
abortions for Medicaid enrollees.144  Wisconsin uses 
state funds to cover abortions in very limited 
circumstances – when a physician certifies that due to a 
previously existing medical condition, an “abortion is 
directly and medically necessary to prevent grave, 
long-lasting physical health damage to the woman.”145
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Women face barriers to care when entities, institutions, 
or individuals rely on refusal clauses or so-called 
“conscience clauses” to deny access to needed 
services. Refusal clauses are statutory or regulatory 
provisions that allow insurers, health care facilities, 
and/or individuals to refuse to cover, pay for, or provide 
health care services as otherwise required by law or 
prevailing standards of medical care.146  Refusals are 
most common in the context of abortion, sterilization, 
family planning, emergency contraception, infertility 
treatments, and services for transgender individuals. 

At the federal level, an annual appropriations rider 
known as the Weldon Amendment addresses the 
refusal to provide health coverage that violates a 
payer’s religious or moral beliefs. Weldon prohibits 
federal agencies and state and local governments from 
“discriminating” against health care entities that refuse 
to “provide, pay for, provide coverage of, or refer” for 
abortions.147  First passed in 2004, the law defines 
health care entities to include health care providers, 
facilities, and health plans.148  In addition, as mentioned 
above, certain non-profit and for-profit employers with 
religious objections to contraceptives may refuse to 
pay for or provide coverage for contraception.149  

  NOTE: CHURCH AND  
COATS AMENDMENTS

Federal law allows individuals and institutions to refuse 
to provide certain services that violate their religious or 
moral beliefs. Shortly after the Supreme Court’s 1973 
decision in Roe v. Wade, Congress enacted the Church 
Amendment. It allows individuals to refuse to “perform 
or assist in the performance of” abortion or sterilization 
services, as well as other health service programs or 
research activities if contrary to their religious or moral 
beliefs.150  It also prohibits the federal government from 
predicating federal funding to institutions or individuals 
on the provision of abortion or sterilization services. 
Church also protects individuals from discrimination 
because they willingly provide abortion or sterilization 
services. No federal agency or court has fully defined 
the contours of the Church Amendment. 

In addition, the Coats Amendment permits 
postgraduate physician training programs (including 
residency programs) and individual providers to refuse 
to: provide, require, or undergo abortion training; 
provide abortion services; and refer for abortion 
training or services.151  Training programs cannot be 
denied accreditation on the basis of such refusal.152  

Most states also have refusal clauses in place that allow 
certain individuals and institutions to refuse to provide 
abortion services.

Moreover, some institutions refuse to allow willing 
providers to offer certain reproductive health services 
on their premises. This is particularly problematic with 
the proliferation of Catholic hospitals and health 
systems. According to the Catholic Health Association, 
nearly fourteen percent of all hospital beds in the 
United States are in a Catholic hospital.153

Several of the states that we reviewed have a general 
refusal clause in effect explicitly permitting health plans 
to refuse to cover services. The scope of these refusal 
clauses varies significantly. Pennsylvania, for example, 
has enacted a broad refusal clause that prohibits a 
public institution, official, or agency from penalizing a 
person, association, or corporation operating a health 
plan because the person, association, or corporation 
refuses to cover a “particular form of health care 
services” for moral or religious reasons.154  Similarly, a 
Missouri statute allows any person or entity to refuse to 
cover or pay for abortion, sterilization, or contraception 
if contrary to their “religious beliefs or moral 
convictions.”155  

Other states we reviewed have adopted a refusal 
clause that acts as an opt-out to their contraceptive 
equity requirement.156  New Mexico’s contraceptive 
equity law, for example, has a refusal clause that would 
allow any “religious entity” purchasing coverage to 
exclude prescription contraceptives from coverage.157  
However, as noted above, the narrower refusal clause 
in the ACA contraceptive coverage requirement 
preempts this state law provision, and the state should 
be allowing opt-outs only when permitted by the 
narrower federal law.158  Wisconsin’s and New Hampshire’s 
contraceptive equity laws do not contain a refusal 
clause.159  As a result, all affected health plans in these 
states must comply with the state contraceptive 
coverage requirement.

Unfortunately, coverage for health care services might 
not translate into access to services when refusal 
clauses allow health care facilities or providers to 
refuse to provide services on the basis of personal, 
moral, or religious objections. Indeed, with the 
exception of New Hampshire, every state that we 
reviewed has enacted a refusal clause that allows

V. Refusal clauses 
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certain individual health care providers and/or facilities 
to refuse to provide abortion services.  Pennsylvania 
has enacted a relatively broad refusal clause that allows 
providers, hospitals, and other facilities to refuse to 
provide both abortion and sterilization services.160   
In contrast, California has enacted a relatively narrow 
refusal clause, permitting individual providers, as well 
as certain non-profit hospitals, facilities, and clinics 
organized or operated by a religious organization, to 
refuse to perform abortions, except in emergencies.161  

   
NOTE: ANTI-GAG RULES

So-called “gag rules” that prohibit providers from 
advising patients about particular services that are not 
covered interfere with the provider-patient relationship 
and might prevent individuals from receiving timely 
family planning and abortion services. To protect 
consumers, the federal Medicaid statute prohibits 
managed care plans from limiting the medical advice 
and information that a provider may give to his or her 
patient, regardless of whether the service is covered by 
the plan.162  Unfortunately, the federal statute also 
contains a refusal clause that allows Medicaid 
managed care organizations to opt out of “provid[ing], 
reimburs[ing] for, or provid[ing] coverage of, a 
counseling or referral service” to which they object on 
moral or religious grounds.163  As a result, while the 
provider is permitted to provide information and 
counseling, the managed care plan does not have to 
reimburse the provider for providing such services.  

A number of states have also enacted laws that 
prevent managed care plans from imposing gag rules. 
For example, a North Carolina statute prohibits 
insurers that issue private plans from limiting 
discussion between a participating provider and a 
patient about clinical treatment options, the risks 
associated with the options, or a recommended 
treatment.164 

Summary of State Policy Goals:  
Refusal Clauses

States should:

•  Ensure that the religious beliefs of an individual’s insurer or employer do not dictate the scope of his or her 
health care coverage. 

•  Ensure that all enrollees have meaningful access to all covered services. State and federal agencies should 
hold managed care organizations and other health service delivery systems accountable for ensuring that all 
covered services are available. 

• Require health care institutions to deliver services according to prevailing standards of medical care. 
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Managed care was developed as a mechanism to ensure 
the efficient use of health care services, improve health 
outcomes, and reduce health care costs. In most 
managed care arrangements, plans receive a set per-
member-per-month payment in return for providing 
health care services. While the original promise of 
managed care was better health outcomes, these 
capitated plans have a clear incentive to limit access to 
services in order to maximize profits. Almost three 
quarters of Medicaid beneficiaries are enrolled in 
managed care.165  Most individuals with private insurance, 
including individuals who obtained coverage through a 
Marketplace, are enrolled in some type of managed care.

In most forms of managed care, enrollees must obtain 
services from a specific network of providers. In general, 
these managed care plans also require enrollees to 
receive a referral from their primary care provider before 
seeking services from another provider. In other forms of 
managed care, such as PPOs, enrollees may receive 
services out-of-network, but face higher cost-sharing 
requirements when doing so. Although these 
requirements create barriers to care for all enrollees, they 
uniquely affect enrollees seeking family planning and 
abortion services. 

A. PROVIDER NETWORKS – NETWORK ADEQUACY
Network adequacy refers to a health plan’s ability to 
provide meaningful access to covered services in a timely 
and culturally appropriate manner. Federal and state laws 
impose network adequacy requirements on certain 
managed care plans.166  For example, the ACA requires 
all QHPs to ensure that their provider networks are 
“sufficient in number and types of providers, including 
providers that specialize in mental health and substance 
abuse services, to assure that all services will be 
accessible without unreasonable delay.”167  In addition, 
QHPs must contract with “a sufficient number and 
geographic distribution of essential community providers, 
where available, to ensure reasonable and timely access 
to a broad range of such providers…”168 Essential 
community providers (ECPs) primarily care for low-income, 
medically underserved individuals. Federal rules require 
QHPs sold on a federally-facilitated or state-partnership 
Marketplace to offer contracts in “good faith” to a variety 
of ECPs, including family planning clinics, and contract 
with at least 30% of the ECPs in the service area.169 
Unfortunately, the federal rules do not explicitly require 
QHPs to contract with family planning clinics. 

   
NOTE: PRIVATE HEALTH PLANS

There are many types of private health plans. 
HMOs and PPOs are two of the most common. 

Health maintenance organizations (HMOs): 
HMO plans hire or contract with a network of 
providers, and with few exceptions, enrollees 
must receive services from these providers. 
Enrollees must also obtain a referral from their 
primary care provider before seeing most 
specialists. 

Preferred provider organizations (PPOs): PPO 
plans contract with providers and facilities to 
create a network of participating providers. 
Enrollees have a financial incentive to see 
participating providers, meaning that enrollees 
face higher cost-sharing requirements when 
seeing out-of-network providers. Enrollees do not 
need a referral from a primary care provider in 
order to see a specialist.

  NOTE: MEDICAID  
MANAGED CARE ENTITIES 

State Medicaid programs can deliver benefits 
through several types of managed care entities, 
including:

Managed care organizations (MCOs) and 
prepaid health plans (PHPs): MCOs and PHPs 
are “capitated” plans, meaning that they receive 
a per-member-per-month payment from the state 
in return for providing health care services to 
enrollees. MCOs and PHPs typically require 
enrollees to use a specific network of providers. 
MCOs (which are often HMOs) have a 
comprehensive risk contract with the state – they 
must provide inpatient hospital services and a 
minimum number of outpatient services. In 
contrast, PHPs provide more limited services to 
enrollees. 

Primary care case managers (PCCMs): PCCMs 
are primary care providers or group practices that 
receive a per-member-per-month payment in 
return for locating, coordinating, and monitoring 
health care services. As a result, PCCMs do not 
have the same financial incentive as MCOs and 
PHPs to limit access to health care services. In 
addition, individuals who have PCCMs are not 
restricted to a specific network of specialists. 

VI. Access to services in managed care 
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In Medicaid, federal law requires states to ensure that 
MCOs and PHPs maintain a provider network that is 
“sufficient to provide adequate access to all services 
covered under the contract.”170  In particular, states 
must ensure that each MCO and PHP considers the 
following when establishing and maintaining its 
network (1) the anticipated Medicaid enrollment; (2) the 
expected utilization of services; (3) the numbers and 
types of providers, in terms of training, experience, and 
specialization, required to furnish covered services; (4) 
the numbers of network providers who are not 
accepting new patients; and (5) the geographic 
location of providers and Medicaid enrollees, 
considering distance, travel time, and the means of 
transportation that Medicaid enrollees ordinarily use.171  
In addition, states must establish and ensure that plans 
meet standards for timely access to care and services.172 

Despite these federal network adequacy standards, 
some enrollees experience barriers to accessing 
covered services in a timely manner. For example, 
some managed care plans fail to contract with 
providers located within reasonable travel times or 
distances or to ensure that appointments are available 
within a reasonable amount of time. Plans also fail to 
contract with sufficient numbers and types of providers 
to ensure that enrollees have access to all covered 
services in-network. This is a particular problem for 
women seeking reproductive health services (especially 
abortion services), as the federal standards do not 
explicitly require plans to consider the numbers of 
providers who refuse to offer certain services due to 
religious objections. A plan could compile a network 
that appears to have sufficient numbers and types of 
providers to deliver timely access to covered services, 
when in fact, some or all covered reproductive health 
services are not available in-network.

To help secure meaningful access to care for enrollees, 
states should adopt additional network adequacy 
standards. Of course, without robust federal and state 
monitoring and enforcement of these laws, even strong 
network adequacy standards might not translate into 
timely access to all covered services for enrollees.

  

 
Most of the states that we reviewed require both private 
and Medicaid managed care plans to ensure that 
enrollees have access to primary care providers within a 
specific travel time or distance from their residence or 
work place. Notably, North Carolina and Wisconsin 
have not adopted such standards for private health 
plans.173  Some states have also adopted specific travel 
time or distance standards for specialty care providers. 
In New Hampshire, for example, certain private plans 
must ensure that 90% of enrollees have access to at 
least two primary care providers who are accepting new 
patients within fifteen miles or forty minutes average 
driving time from their residence. The same percentage 
of enrollees must also have access to certain specialty 
care providers, including OB/GYNs, within forty-five miles 
or sixty minutes travel time.174  Similar time and distance 
standards apply to Medicaid managed care plans.175  

TIP: MEDICAID MANAGED CARE 
CONTRACTS
Medicaid managed care contracts should 
outline plans’ obligations in detail. If a state 
has not posted its contracts online, advocates 
can access them through their state public 
records law. Advocates should ensure that at a 
minimum, the contracts reflect existing federal 
and state law. Some states might be open to 
incorporating additional enrollee protections 
into their managed care contracts.  

ADDITIONAL RESOURCES:  
NETWORK ADEQUACY
NHeLP has written extensively on network 
adequacy standards. The following resources 
contain specific recommendations for developing 
strong, comprehensive network adequacy 
requirements and might be helpful as you 
advocate with your state. 

Recommendations by the National Health Law 
Program for Modernization of the Federal 
Medicaid Managed Care Regulations (pg. 33-37) 
www.healthlaw.org/modernization-fed-mmc-reg

Medicaid Managed Care Model Provisions: 
Network Adequacy, Issue 3 www.healthlaw.org/
mmc-model-provisions-network

Network Adequacy in Medicaid Managed Care: 
Recommendations for Advocates www.healthlaw.
org/mmc-network-recommendations 

NHeLP Comments on Notice of Benefit and 
Payment Parameters for 2016 www.healthlaw.org/
comments-notice-benefits-payments

NHeLP Comments on NAIC’s Managed Care Plan 
Network Adequacy Model Act www.healthlaw.org/
comments-naics-mc
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Several states have also established specific standards 
with respect to maximum waiting times for 
appointments and/or minimum provider-to-enrollee 
ratios. In California, for example, both private and 
Medicaid managed care plans must provide one 
primary care provider for every 2000 enrollees and one 
physician for every 1200 enrollees.176  In addition, 
Medicaid plans and certain types of private plans must 
ensure that enrollees have access to a provider within 
forty-eight hours for an urgent care appointment 
(ninety-six hours if the services require prior 
authorization), ten business days for a primary care 
appointment, and fifteen business days for a specialty 
care appointment.177 

In addition, several states with state-based 
Marketplaces have adopted their own standards for 
including ECPs in QHP provider networks. Some of 
these standards are weaker than the federal rules that 
govern QHPs sold on a federally-facilitated or state-
partnership Marketplace. Minnesota, for example, 
requires plans sold inside and outside of the 
Marketplace, as well as Medicaid managed care plans, 
to offer a provider contract to each ECP in the plan’s 
service area.178  While this requirement is stronger than 
the federal rule on offering contracts to ECPs, 
Minnesota’s standards (unlike the federal standards) do 
not appear to require QHPs to contract with a 
particular number or percentage of ECPs. In contrast, 
California does not require QHPs to offer contracts to a 
particular number or percentage of ECPs, but does 
require QHPs to contract with 15% of the entities in 
each geographic region that participate in the 340B 
program.179  This requirement is weaker than the 
federal requirement, which requires QHPs to contract 
with 30% of available ECPs.180  

Washington stands out for adopting network adequacy 
standards designed to ensure that women have access 
to family planning and abortion services. State 
insurance regulations require plans to contract with a 
sufficient number of each type of practitioner providing 
women’s health care services, including physicians, 
physician assistants, licensed midwives, and certain 
advanced registered nurse practitioners.181  These 
regulations do not, however, require a minimum 
provider-to-enrollee ratio. Washington, along with 
several other states, requires Medicaid managed care 
plans to make a reasonable and fair effort to contract 
with family planning agencies.182 

Although necessary, these network adequacy 
protections are not sufficient to ensure that enrollees 
have access to covered family planning and abortion 
services. No state that we reviewed has adopted 
standards that explicitly require managed care plans to 
account for providers who refuse to offer certain 
services due to moral or religious objections. As noted 

above, this might allow plans to form networks that 
appear sufficient to provide covered services, but do 
not ensure in-network access to family planning or 
abortion services. 

B. ACCESS TO OUT-OF-NETWORK PROVIDERS 
For women seeking reproductive health services, the 
ability to see an out-of-network provider may be critical 
to ensure access to necessary services. Due to the 
intimate nature of family planning and abortion 
services, every woman should have timely access to a 
provider whom she trusts and who is familiar with her 
health history, even if this provider does not contract 
with her managed care plan. In addition, in-network 
providers might refuse to provide covered services. 

According to CMS guidance, health plans subject to 
the federal contraceptive coverage requirement must 
allow enrollees to receive required services out-of-
network without cost-sharing if no in-network provider 
offers the services.183  Federal Medicaid law requires 
managed care plans to allow individuals to receive 
family planning services from the provider of their 
choice, whether in- or out-of-network.184  If an enrollee 
prefers to see an out-of-network provider, the plan 
must not impose an additional cost on the enrollee.185  
Further, if an enrollee does not have access to a certain 
service in-network, Medicaid MCOs and PHPs must 
provide timely access to the service out-of-network at 
no additional cost to the enrollee.186  This protection is 
vital for women seeking an abortion, especially women 
who are medically fragile and need to receive this 
service in the hospital. 

 

Due to the intimate nature of 
family planning and abortion 

services, every woman should 
have timely access to a 

provider whom she trusts and 
who is familiar with her 

health history, even if this 
provider does not contract 

with her managed care plan.



18

 
A number of the states in our review have protections 
in place for enrollees in private managed care plans. 
These states generally require private managed care 
plans to provide access to out-of-network providers for 
covered services that are not available in-network. For 
example, New Hampshire regulations require plans to 
allow enrollees to access services out-of-network when 
there is no “health care provider with appropriate 
training and experience within its network who can 
meet the particular health care needs of the covered 
person.”187  At least one state that we reviewed – 
Minnesota – requires private plans to allow enrollees to 
receive family planning services from the provider of 
their choice, even if that provider is out-of-network.188 

In Medicaid, the states we reviewed have generally 
incorporated federal Medicaid law on access to 
out-of-network providers into their state Medicaid 
regulations and/or Medicaid managed care 
contracts.189  Most of the contracts explicitly allow 
enrollees to obtain family planning services from the 
provider of their choice.190  However, the Wisconsin 
HMO contract indicates that enrollees may receive 
family planning services from “any Medicaid-certified 
family planning clinic.”191  In fact, under federal law, 
Medicaid enrollees have the right to receive family 
planning services from any qualified Medicaid provider, 
whether that provider is in- or out-of-network, or an 
individual provider or clinic. 

Washington and California stand out for allowing 
female Medicaid managed care enrollees to see 
out-of-network providers for abortion services without 
restriction.193  In Washington, however, women enrolled 
in Medicaid managed care currently do not receive 
abortion services through their MCO; instead, enrollees 
receive abortion services on a fee-for-service basis.194  
Although the state requires the MCO to coordinate 
and refer enrollees to abortion services “through all 
means possible,” enrollees might still experience 
barriers to accessing abortion care outside of their 
MCO.195  In contrast, California requires Medicaid 
MCOs to enter into two contracts – one for abortion 
services and one for other Medicaid services. As noted 
above, Washington and California both use state funds 
to cover all abortions for Medicaid enrollees. 

C. DIRECT ACCESS TO PROVIDERS 
As noted above, some managed care plans require 
enrollees to have a referral from their primary care 
provider before obtaining services from another 
provider. This can pose a serious problem for enrollees 
who do not feel comfortable discussing family planning 
or abortion services with their primary care provider or 
whose primary care provider refuses to provide a 
referral for these services for moral or religious reasons. 

The ACA offers a partial solution to this problem by 
prohibiting most new group and individual health plans 
that require enrollees to designate a primary care 
provider from requiring prior authorization or a referral 
for female enrollees seeking covered obstetrical or 
gynecological care.196 These plans must provide female 
enrollees with direct access to in-network providers 
authorized under the applicable state law to deliver 
obstetrical or gynecological care.  However, the ACA 
does not preclude plans from requiring that a directly 
accessed provider notify the primary care provider of 
treatment decisions.197  Such a requirement would raise 
serious confidentiality concerns, as enrollees might not 
feel comfortable sharing their family planning decisions 
with their primary care provider. 

In Medicaid, federal law prohibits managed care plans 
from requiring individuals to have a referral from their 
primary care provider before receiving family planning 
services from the provider of their choice.198  In 
addition, federal regulations require MCOs and PHPs 
to allow a female enrollee to directly access an in-
network women’s health specialist for “routine and 
preventive services” if she does not have a women’s 
health specialist as her designated primary care 
provider.199  CMS has not issued guidance on the 
definition of “routine and preventive services.” Given 
that abortion is a common procedure, plans should 
include abortion as a routine service. However, the 
regulations do not protect women whose primary care 
provider is a women’s health specialist who refuses to 
provide a referral for abortion services.200  
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TIP: MEDICAID MANAGED CARE 
CONTRACTS AND FREEDOM OF CHOICE
Strong, clear contract language can help to 
ensure that Medicaid managed care plans 
understand and follow the federal freedom of 
choice protection. New Mexico’s managed 
care contract is a good example:

“The CONTRACTOR shall give each 
adolescent and Adult Member the opportunity 
to use his or her own PCP or go to any family 
planning provider for family planning services 
without requiring a referral…Family planning 
providers, including those funded by Title X of 
the Public Health Service Act, shall be 
reimbursed by the CONTRACTOR for all family 
planning services that are Covered Services, 
regardless of whether they are providers for 
Centennial Care. Unless otherwise negotiated, 
the CONTRACTOR shall reimburse providers 
of family planning services pursuant to the 
Medicaid fee schedule.”192
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All of the states in our review have a statute or 
regulation in place giving women enrolled in private 
plans direct access to certain obstetrical and 
gynecological services. Some of the state requirements 
appear as broad as the federal requirement. 
Washington, for example, requires plans to allow 
female enrollees to directly access the type of health 
care practitioner of their choice for appropriate 
covered women’s health care services. Women’s health 
care services include, but need not be limited to  
“[m]aternity care; reproductive health services; 
gynecological care; general examination; and 
preventive care as medically appropriate, and medically 
appropriate follow-up visits” for these services.201 
Minnesota requires health plans to allow female 
enrollees to directly access providers who specialize in 
obstetrics and gynecology for evaluation and necessary 
treatment for obstetric conditions or emergencies, 
maternity care, and evaluation and necessary treatment 
for gynecologic conditions or emergencies, including 
annual preventive health exams.202  Similarly, 
Pennsylvania requires health plans to provide enrollees 
with direct access to obstetrical and gynecological 
services, including medically necessary and appropriate 
follow-up care and referrals for diagnostic testing 
related to maternity and gynecological care.203  

In contrast, a number of state requirements seem 
narrower than the federal requirement. New 
Hampshire, for example, only requires health plans to 
allow enrollees to directly access maternity care, an 
annual gynecological visit, and follow-up care for 
obstetrical or gynecological conditions identified 
during a maternity care or annual gynecological visit.204  
Similarly, Florida only prohibits plans from requiring 
enrollees to have prior authorization before visiting an 
obstetrician or gynecologist for an annual visit or for 
medically necessary follow-up care “detected at that 
visit.”205  The scope of these state laws becomes even 
more significant when they apply to plans that are not 
required to comply with the direct access requirement 
in the ACA.

With respect to Medicaid managed care plans, several 
of the states include the federal regulations regarding 
direct access to a women’s health specialist almost 
verbatim in their state regulations or contracts with 
managed care plans.206  In other states, including 
Pennsylvania, the direct access requirement for private 
plans also applies to Medicaid managed care plans.207   

These states have essentially defined “routine and 
preventive services” for Medicaid managed care plans. 
Importantly, Pennsylvania’s requirement (described 
above) appears to allow women to directly access 
covered abortion services from an in-network provider. 

Kentucky’s Medicaid regulations require MCOs to allow 
enrollees to access any covered service provided by a 
women’s health specialist without a referral.208  In 
addition to this protection, MCOs in Kentucky must  
“[h]ave a referral process in place if a provider declines 
to perform a service because of an ethical reason.”209 
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  NOTE: MANAGED  
CARE APPEAL RULES 

Medicaid beneficiaries enrolled in MCOs or PHPs 
have a right to an appeal if the plan denies access 
to services.210  In some states, Medicaid managed 
care enrollees must appeal with the managed 
care plan before filing an appeal with the state. In 
certain circumstances, managed care enrollees 
have a right to an expedited appeal decision from 
the managed care plan. However, the federal 
standard outlining when plans must provide an 
expedited appeal decision is based on urgent 
medical need.211  As a result, the appeal process 
might not provide adequate recourse to women 
who need family planning or abortion services 
immediately, but have been denied prior 
authorization. For example, the federal standard 
might not guarantee an expedited appeal 
decision for a woman who is nearing the point in 
her pregnancy when she will no longer have 
access to an abortion due to state restrictions on 
the procedure.

In addition, individuals enrolled in most private 
managed care plans (including QHPs) have a right 
to appeal adverse decisions through both an 
internal and external process.212  In some states, 
enrollees use the state’s external review process, 
while in other states, enrollees use a federal 
process. Enrollees should look to their member 
handbooks, their state insurance departments, 
and the Center for Consumer Information & 
Insurance Oversight for more information about 
their appeal rights.213
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Summary of State Policy Goals:  
Accessing Services in Managed Care

In addition to having coverage for family planning and abortion services, individuals enrolled in a Medicaid 
managed care plan or private health plan should have timely access to a trusted provider who delivers these 
services. Accordingly, states should:

•  Adopt specific, quantitative network adequacy standards for Medicaid managed care plans and private health 
plans that ensure enrollees have timely access to family planning and abortion services in-network. The 
standards should require managed care plans to account for whether services are meaningfully available 
in-network, and for providers who refuse to provide particular reproductive health services due to moral or 
religious objections. 

•  Require Medicaid managed care plans and private health plans to provide timely access to out-of-network 
providers for services not available in-network. States should also require all plans to allow individuals to 
receive family planning services from an out-of-network provider at no extra cost, even if the services are 
available in-network. 

•  Require Medicaid managed care plans and private health plans to allow female enrollees to access in-network 
providers for family planning and abortion services without a referral from their primary care provider. At a 
minimum, states should require plans to have in place a clear and transparent override process when a 
primary care provider refuses to provide a referral for a service due to moral or religious objections.

The ACA has led to significant gains in access to women’s health care services. Fulfilling the promise of the ACA, 
however, requires continued efforts to expand coverage and fight back against restrictive state laws and policies.  
State decisions regarding Medicaid and private health insurance coverage can tremendously impact the health and 
well-being of individuals within those states. We hope the various policies that we spotlighted will help advocates  
and policymakers identify ways in which their own state laws and policies can be improved to increase access to  
these services.

VII. Conclusion
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Affordable Care Act (ACA): The ACA is composed of two pieces of legislation – the Patient Protection and 
Affordable Care Act (Pub. L. No. 111-148, 124 Stat. 119 (2010)) and the Health Care and Education Reconciliation Act 
of 2010 (Pub. L. No. 111-152, 124 Stat. 1029 (2010)). 

Centers for Medicare and Medicaid Services (CMS): The agency within the United States Department of Health 
and Human Services (HHS) that is responsible for administering the Medicaid program.

Cost-sharing: The portion of health care expenses not covered by the insurer that the enrollee must pay. These 
out-of-pocket costs may include a co-pay, co-insurance, and/or a deductible.  

Demonstration project: A project operating pursuant to § 1115 of the Social Security Act, which gives the Secretary 
of HHS authority to waive certain Medicaid requirements to enable a state to implement an experimental, pilot, or 
demonstration project that promotes the objectives of the Medicaid program. Demonstration projects are also known 
as 1115 waivers. 

Federal Poverty Level (FPL): Each year, HHS uses a formula to establish the FPL for a particular household size. In 
fiscal year 2015, the FPL for a family of four is $24,250. For most Medicaid eligibility groups, individuals must have a 
household income below a certain percentage of the FPL to qualify for assistance. The FPL is also used to determine 
eligibility for federal subsidies to pay for private insurance through a Marketplace.

Food and Drug Administration (FDA): The agency within HHS responsible for approving drugs, medical devices, 
and vaccines and other biologicals for sale in the U.S.

Federal Medical Assistance Percentage (FMAP): The federal government reimburses states for a substantial 
portion of their Medicaid costs. The percentage of federal funds available for Medicaid expenditures is called the 
FMAP. HHS calculates each state’s FMAP annually based on the state’s average per capita income. 

Health insurance Marketplace: Under the ACA, some individuals have the option to purchase a qualified health 
plan (QHP) through a virtual health insurance Marketplace, also known as a Health Benefit Exchange. Some states 
have established their own Marketplaces, while others have partnered with the federal government to run a 
Marketplace. In states that did not set up their own state-based Marketplace or partner with the federal government, 
the federal government operates a federally-facilitated Marketplace (FFM) and performs all Marketplace functions in 
accordance with state and federal law. 

Medicaid: A federal-state partnership program that provides health care services to millions of low-income 
individuals. States are not required to participate, but all states and D.C. do so. States receive significant federal 
funding for their programs in exchange for following the federal Medicaid statute, regulations, and other 
requirements.  

Over-the-counter (OTC): Drugs, medical devices, and medical supplies available without a prescription. OTC 
contraceptives include drugs and supplies such as emergency contraception, male and female condoms, and 
spermicides. 

Qualified health plan: A health insurance plan available for purchase through a health insurance Marketplace. QHPs 
must meet certain federal and state consumer protection requirements, including minimum scope of coverage and 
limits on cost-sharing. 

State plan: The state document that describes the nature and scope of the state’s Medicaid program and assures the 
federal government that the program will be operated according to the federal Medicaid statute, regulations, and 
other requirements. To receive federal funding, each state must have a state plan that has been approved by the 
Secretary of HHS.

State plan amendment (SPA): A document that a state must submit to CMS to reflect changes in federal statute, 
regulations, or court decisions or material changes in state law, policy, organization, or operation of their Medicaid 
program. SPAs must be approved by the Secretary of HHS.  

Glossary 



1  Throughout this report we refer to “women” because that is generally the term used in the studies and laws that 
we discuss. However, our intent is to use an inclusive definition of women to include trans women, genderqueer 
women, and gender nonconforming individuals who are significantly female-identified.

2  Guttmacher Inst., Fact sheet: contraceptIve use In the unIted states 1 (2014), available at http://www.guttmacher.org/
pubs/fb_contr_use.html.

3  Id.

4   Lawrence B. Finer & Mia R. Zolna, Shifts in Intended and Unintended Pregnancies in the United States, 2001-2008, 
104 am. J. pub. health S43, S44 (2014), available at http://www.guttmacher.org/pubs/journals/ajph.2013.301416.
pdf; Guttmacher Inst., Fact sheet: Facts on Induced abortIon In the unIted states 1 (2014), available at www.agi-usa.
org/pubs/fb_induced_abortion.html.  

5   Guttmacher Inst., Fact sheet: Facts on Induced abortIon In the unIted states 1 (2014), http://www.guttmacher.org/
pubs/fb_induced_abortion.html.  

6   Inst. oF med. comm. on unIntended preGnancy, the best IntentIons: unIntended preGnancy and the Well-beInG oF chIl-
dren and FamIlIes 252 (Sarah S. Brown & Leon Eisenberg, eds., 1995). 

7   In addition, this report does not address coverage of family planning and abortion services for individuals enrolled 
in other public programs, including Medicare or the Children’s Health Insurance Program. 

8   u.s. dep’t oF health & human servs., health Insurance coveraGe and the aFFordable care act (2015), available at 
http://aspe.hhs.gov/health/reports/2015/uninsured_change/ib_uninsured_change.pdf. 

9   A few states, including California, Florida, New York, and Nevada, regulate health insurers through a Department of 
Insurance and another agency such as a Department of Managed Care. 

10  See generally 42 U.S.C. §§ 18021, 18031, 18041.

11  See 42 U.S.C. § 18031(d)(1). 

12  See 42 U.S.C. § 18041(c). California, Kentucky, Minnesota, and Washington have each established their own 
state-based Marketplace. New Mexico has a federally-supported state-based Marketplace, which is considered 
a state-based Marketplace. New Hampshire has a state-partnership Marketplace. Florida, Missouri, North Caroli-
na, Pennsylvania, and Wisconsin have federally-facilitated Marketplaces. See Kaiser Family Found., State Health 
Insurance Marketplace Types, 2015 (2015), http://kff.org/health-reform/state-indicator/state-health-insurance-mar-
ketplace-types/.

13   The ACA requires the United States Office of Personnel Management to contract with at least one insurer that 
has provider networks across multiple states to offer multi-state plans through the Marketplaces of those different 
states. See 42 U.S.C. § 18054. These plans must be available through every state’s Marketplace by 2017. See id. 
§ 18054(e). In 2015, two insurance issuers are offering multi-state plans on the Marketplaces in 35 states and the 
District of Columbia. See U.S. Office of Personnel Management, Frequently Asked Questions, Insurance, http://
www.opm.gov/FAQs/QA.aspx?fid=fd635746-de0a-4dd7-997d-b5706a0fd8d2&pid=ea198bfb-837d-4f53-9183-fc-
732d31efe8 (last visited April 8, 2015). 

14  The Supreme Court is currently considering the legality of providing financial assistance to individuals in states that 
have not established a state-based Marketplace. See King v. Burwell, 759 F.3d 358 (4th Cir. 2014), cert. granted, 
135 S. Ct. 475 (2014). A decision is expected in the summer of 2015.

15  26 U.S.C. § 36B(c)(1)(A). In addition, certain lawfully present immigrants with incomes below 100% FPL have access 
to tax credits. Id. § 36B(c)(1)(B). 

16   42 U.S.C. § 18071(c)(2). 

Endnotes

22

http://www.guttmacher.org/pubs/journals/ajph.2013.301416.pdf
http://www.guttmacher.org/pubs/journals/ajph.2013.301416.pdf
http://www.agi-usa.org/pubs/fb_induced_abortion.html
http://www.agi-usa.org/pubs/fb_induced_abortion.html
http://www.guttmacher.org/pubs/fb_induced_abortion.html
http://www.guttmacher.org/pubs/fb_induced_abortion.html
http://aspe.hhs.gov/health/reports/2015/uninsured_change/ib_uninsured_change.pdf
http://kff.org/health-reform/state-indicator/state-health-insurance-marketplace-types/
http://kff.org/health-reform/state-indicator/state-health-insurance-marketplace-types/
http://www.opm.gov/FAQs/QA.aspx?fid=fd635746-de0a-4dd7-997d-b5706a0fd8d2&pid=ea198bfb-837d-4f53-9183-fc732d31efe8
http://www.opm.gov/FAQs/QA.aspx?fid=fd635746-de0a-4dd7-997d-b5706a0fd8d2&pid=ea198bfb-837d-4f53-9183-fc732d31efe8
http://www.opm.gov/FAQs/QA.aspx?fid=fd635746-de0a-4dd7-997d-b5706a0fd8d2&pid=ea198bfb-837d-4f53-9183-fc732d31efe8


Improving Coverage: Using State Law to Maximize Access to Family Planning and Abortion Services    23

17 See 42 U.S.C. §§ 1396b(a), 1396d(b). 

18  42 U.S.C. § 1396d(b). Currently, no state receives the maximum percentage. See Federal Financial Participation in 
State Assistance Expenditures; Federal Matching Shares for Medicaid, the Children’s Health Insurance Program, 
and Aid to Needy Aged, Blind, or Disabled Persons for October 1, 2014 Through September 30, 2015, 79 Fed. 
Reg. 3385, 3387 (Jan. 21, 2014) (setting FY 2015 FMAPs).  

19  42 U.S.C. § 1396b(a)(5). 

20  42 U.S.C. § 1396a(a)(5); 42 C.F.R. § 431.10.

21  See generally  42 U.S.C § 1396a; 42 C.F.R. § 430.10. 

22  45 C.F.R. § 205.5; 42 C.F.R. § 430.12.  

23  42 U.S.C. § 1396a(a)(10)(A)(i)(VIII). States must provide a 5% income disregard, making the actual eligibility level 
138% FPL. See 42 U.S.C. §§ 1396a(e)(14)(C), 1396a(e)(l)(1); 42 C.F.R. § 435.603(d)(4). As was the case before the 
ACA, individuals must also reside in the state in which they apply for Medicaid and meet certain immigration 
status requirements. For the rules on determining state residency, see 42 C.F.R. § 435.403. For immigration status 
requirements, see 42 U.S.C. §§ 1396a(b)(3); 8 U.S.C. §§ 1611-1613, 1641; 42 C.F.R. § 435.406.

24  See Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (2012). 

25  Kaiser Family Found., Current Status of State Medicaid Expansion Decisions (April 20, 2015), http://kff.org/
health-reform/slide/current-status-of-the-medicaid-expansion-decision/. 

26  Although Wisconsin has not expanded its Medicaid program, it does cover childless, non-pregnant, uninsured 
adults who have incomes up to 100% FPL through a § 1115 waiver. See CMS, specIal terms and condItIons 11-W-00 
29315, WIsconsIn badGercare reForm sectIon 1115 demonstratIon 2 (Dec. 30, 2013).
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morbIdIty & mortalIty WeeKly rep., April 25, 2014, at 37, available at http://www.cdc.gov/mmwr/pdf/rr/rr6304.pdf.

67  Guttmacher Inst., ImprovInG contraceptIve use In the unIted states (2008), available at https://www.guttmacher.org/
pubs/2008/05/09/ImprovingContraceptiveUse.pdf.

68  See N.C. Div. of Medical Assistance, Medicaid and Health Choice Clinical Coverage Policy No. 1E-7, Family Plan-
ning Services 6 (undated), available at http://www.ncdhhs.gov/dma/mp/1E-7.pdf. The state does cover the proce-
dure to fit a diaphragm. Id. at 5. 

http://www.cms.gov/CCIIO/Resources/Data-Resources/Downloads/california-ehb-benchmark-plan.pdf
http://www.cms.gov/CCIIO/Resources/Data-Resources/Downloads/california-ehb-benchmark-plan.pdf
http://www.hrsa.gov/womensguidelines/
https://kaiserfamilyfoundation.files.wordpress.com/2013/01/8015.pdf
https://kaiserfamilyfoundation.files.wordpress.com/2013/01/8015.pdf
http://www.cdc.gov/mmwr/pdf/rr/rr6304.pdf
https://www.guttmacher.org/pubs/2008/05/09/ImprovingContraceptiveUse.pdf
https://www.guttmacher.org/pubs/2008/05/09/ImprovingContraceptiveUse.pdf
http://www.ncdhhs.gov/dma/mp/1E-7.pdf


69  mo healthnet, physIcIan manual 148 (2014), available at http://manuals.momed.com/collections/collection_phy/
print.pdf

70  Id. at 144. 

71  Fla. aGency For health care admIn., medIcaId practItIoner servIces coveraGe and lImItatIons handbooK, 2-36 (2011) 
available at http://portal.flmmis.com/FLPublic/Portals/0/StaticContent/Public/HANDBOOKS/Practitioner%20Ser-
vices%20Handbook_Adoption.pdf. See also Fla. Stat. Ann. § 381.0051(4).

72  Wash. health care auth., WashInGton apple health 2015 manaGed care contract 196 (2015). 

73  Wash. admIn. code § 182-532-123, 182-530-2000(1)(b)(I); Wash. state health care auth., WashInGton apple health 
prescrIptIon druG proGram provIder GuIde 25, 30 (2015), available at http://www.hca.wa.gov/medicaid/billing/Doc-
uments/guides/prescription_drug_program_bi.pdf.  In addition, state law allows a pharmacist to prescribe certain 
drugs if a practitioner authorized to prescribe the drugs has granted the pharmacist approval, established guide-
lines for the pharmacist to follow when prescribing the drugs, and filed the guidelines with the state. Wash. rev. 
code ann. § 18.64.011(23); Wash. Admin Code § 246-863-100.

74  n.m. human servs. dep’t., medIcal assIstance proGram manual supplement 13-05 4-5 (undated), available at http://
www.hsd.state.nm.us/uploads/FileLinks/c78b68d063e04ce5adffe29376ff402e/13_05_Supplement__Hyst_Con-
sent_Form_91213_final__2_.pdf (last visited March 16, 2015).

75  42 U.S.C. § 1315(a). 

76  See id. § 1315(e)-(f). 

77  adam sonFIeld & rachel benson Gold, Guttmacher Inst., medIcaId FamIly plannInG expansIons: lessons learned and 
ImplIcatIons For the Future 9-10 (2011), available at http://www.guttmacher.org/pubs/Medicaid-Expansions.pdf.

78  Id. 

79  42 U.S.C. §§ 1396a(a)(10)(A)(ii)(XXI), 1396a(ii)(1) 

80  See 42 U.S.C. § 1396a(ii)(3); CMS, Dear State Health Official Letter 2 (July 2, 2010); Medicaid, Children’s Health 
Insurance Programs, and Exchanges: Essential Health Benefits in Alternative Benefit Plans, Eligibility Notices, Fair 
Hearing and Appeal Processes for Medicaid and Exchange Eligibility Appeals and Other Provisions Related to 
Eligibility and Enrollment for Exchanges, Medicaid and CHIP, and Medicaid Premiums and Cost Sharing, 78 Fed. 
Reg. 4594, 4605 (Jan. 22, 2013). 

81  42 U.S.C. § 1396r-1c. 

82  CMS, Dear State Health Official Letter 2-3 (July 2, 2010)

83  42 U.S.C. §§ 1396a(10)(G)(XVI). 

84  CMS, Dear State Health Official Letter 2-3 (July 2, 2010); CMS, Dear State Medicaid Director Letter (April 16, 
2014). 

85  Letter from Eliot Fishman, Dir., Dep’t of Health & Human Servs., Ctrs. for Medicare & Medicaid Servs., Children 
and Adults Health Programs Grp., to Leesa M. Allen, Exec. Medicaid Dir., Commonwealth of Pa., Dep’t of Pub. 
Welfare (Dec. 8, 2014). 

86  See cms, specIal terms and condItIons 11-W-00 236/7, mIssourI Women’s health servIces proGram sectIon 1115 
FamIly plannInG demonstratIon 7 (Dec. 30, 2014), available at http://www.medicaid.gov/Medicaid-CHIP-Program-In-
formation/By-Topics/Waivers/1115/downloads/mo/mo-health-services-program-ca.pdf. 

87  See CMS, specIal terms and condItIons 11-W-00 135/4, FlorIda medIcaId FamIly plannInG WaIver 7 (Dec. 29, 2014), 
available at http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Waivers/1115/downloads/fl/
fl-family-planning-ca.pdf. 

26

http://manuals.momed.com/collections/collection_phy/print.pdf
http://manuals.momed.com/collections/collection_phy/print.pdf
http://portal.flmmis.com/FLPublic/Portals/0/StaticContent/Public/HANDBOOKS/Practitioner%20Services%20Handbook_Adoption.pdf
http://portal.flmmis.com/FLPublic/Portals/0/StaticContent/Public/HANDBOOKS/Practitioner%20Services%20Handbook_Adoption.pdf
http://www.hca.wa.gov/medicaid/billing/Documents/guides/prescription_drug_program_bi.pdf
http://www.hca.wa.gov/medicaid/billing/Documents/guides/prescription_drug_program_bi.pdf
http://www.hsd.state.nm.us/uploads/FileLinks/c78b68d063e04ce5adffe29376ff402e/13_05_Supplement__Hyst_Consent_Form_91213_final__2_.pdf
http://www.hsd.state.nm.us/uploads/FileLinks/c78b68d063e04ce5adffe29376ff402e/13_05_Supplement__Hyst_Consent_Form_91213_final__2_.pdf
http://www.hsd.state.nm.us/uploads/FileLinks/c78b68d063e04ce5adffe29376ff402e/13_05_Supplement__Hyst_Consent_Form_91213_final__2_.pdf
http://www.guttmacher.org/pubs/Medicaid-Expansions.pdf
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Waivers/1115/downloads/mo/mo-health-services-program-ca.pdf
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Waivers/1115/downloads/mo/mo-health-services-program-ca.pdf
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Waivers/1115/downloads/fl/fl-family-planning-ca.pdf
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Waivers/1115/downloads/fl/fl-family-planning-ca.pdf


Improving Coverage: Using State Law to Maximize Access to Family Planning and Abortion Services    27

88  See cms, specIal terms and condItIons 11-W-00 134/0-01, taKe charGe sectIon 1115 FamIly plannInG demon-
stratIon 5 (June 27, 2013), available at http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/
Waivers/1115/downloads/wa/wa-take-charge-ca.pdf. See also Letter from Eliot Fishman, Dir., Children and Adults 
Health Programs Group, to Mary Anne Lindeblad, Medicaid Dir., Wash. Health Care Auth. (July 22, 2014) (renew-
ing  the § 1115 waiver through Dec. 31, 2015 under the same terms and conditions).

89  See cms, specIal terms and condItIons 11-W-00183/5, mInnesota FamIly plannInG proGram 5 (Dec. 29, 2011). See 
also Letter from Eliot Fishman, Dir., Children and Adults Health Programs Group, to Jim Golden, Medicaid Dir., 
Minn. Dep’t of Human Servs. (July 22, 2014) (renewing the § 1115 waiver through Dec. 31, 2015 under the same 
terms and conditions). 

90  North Carolina set the SPA income eligibility level one percentage point below the eligibility level for pregnant 
women. See n.c. dep’t oF health & human servs., state plan amendment 14-0005-mm1 (effective Oct. 1, 2014). 

91  See n.c. dep’t oF health & human servs., state plan amendment 14-0005-mm1 (effective Oct. 1, 2014). 

92  See n.h. dep’t oF health & human servs., state plan amendment 13-007-mm1 (effective Jan. 1, 2014). 

93  See n.h. dep’t oF health & human servs., state plan amendment 13-008 (effective July 1, 2013); WIs. dep’t oF health 
servs., state plan amendment 10-0009 (effective Nov. 1, 2010). 

94  cal. dep’t oF health care servs., state plan amendment 10-014 (effective July 1, 2010). 

95  cal. dep’t oF health care servs., FamIly pact clInIcal servIces beneFIts GrId (2014), available at http://www.fami-
lypact.org/Providers/policies-procedures-and-billing-instructions.

96  N.C. dIv. oF medIcal assIstance, medIcaId and health choIce clInIcal coveraGe polIcy no. 1e-7, FamIly plannInG ser-
vIces 6 (undated), available at http://www.ncdhhs.gov/dma/mp/1E-7.pdf.

97  See 42 U.S.C. §§ 1396a(a)(30); 1396b(i)(4).  See also 45 C.F.R. §§ 456.1 – 456.725. 

98  See 42 C.F.R. § 440.230(d ) (allowing states to “place appropriate limits on a service based on such criteria as 
medical necessity or on utilization control procedures.”)  See also 42 U.S.C. § 1396r-8(d) (allowing states to require 
prior authorization for outpatient prescription drugs). 

99  See 42 C.F.R. §§ 438.210(a)(3)(iii) (allowing plans to place limits on services for the purpose of utilization control so 
long as the services furnished can reasonably be expected to achieve their purpose), 438.201(b)-(d) (establishing 
requirements for prior authorization processes).

100  See 42 C.F.R. § 441.20. 

101  n.c. dIv. oF medIcal assIstance, medIcaId and health choIce clInIcal coveraGe polIcy no. 1e-7, FamIly plannInG ser-
vIces 8 (undated), available at http://www.ncdhhs.gov/dma/mp/1E-7.pdf 

102  Id. at 17; N.H. code r. he-W 570.08(f).

103  WIs. admIn. code DHS § 107.10(e)(8).

104  n.m. code r. § 8.324.4.18(C)(3).

105  Wash. state health care auth., FamIly plannInG medIcaId provIder GuIde 15-16, 37 (2014), available at http://www.
hca.wa.gov/medicaid/billing/documents/guides/familyplanningprovider_bi.pdf; Wash. state health care auth., 
WashInGton apple health 2015 manaGed care contract 197 (2015). 

106  See Diana Greene Foster et al., Number of Oral Contraceptive Pill Packages Dispensed and Subsequent Unin-
tended Pregnancies 117 obstetrIcs & GynecoloGy 566 (2011), available at http://www.ansirh.org/_documents/
library/foster-green_obstet-gyn2-2011.pdf. 

http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Waivers/1115/downloads/wa/wa-take-charge-ca.pdf
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Waivers/1115/downloads/wa/wa-take-charge-ca.pdf
http://www.familypact.org/Providers/policies-procedures-and-billing-instructions
http://www.familypact.org/Providers/policies-procedures-and-billing-instructions
http://www.ncdhhs.gov/dma/mp/1E-7.pdf
http://www.ncdhhs.gov/dma/mp/1E-7.pdf
http://www.hca.wa.gov/medicaid/billing/documents/guides/familyplanningprovider_bi.pdf
http://www.hca.wa.gov/medicaid/billing/documents/guides/familyplanningprovider_bi.pdf
http://www.ansirh.org/_documents/library/foster-green_obstet-gyn2-2011.pdf
http://www.ansirh.org/_documents/library/foster-green_obstet-gyn2-2011.pdf


107  Loretta Gavin et al., Ctrs. for Disease Control and Prevention & U.S. Office of Population Affairs, Providing Qualify 
Family Planning Services: Recommendations of CDC and the U.S. Office of Population Affairs, morbIdIty & mortal-
Ity WeeKly rep., April 25, 2014, at 11-12, available at http://www.cdc.gov/mmwr/pdf/rr/rr6304.pdf. 

108  pa. dep’t oF human servs., pa. health choIces physIcal health aGreement 42 (2012). Florida and New Hampshire have 
similar provisions in their contracts. See Fla. aGency For health care admIn., 2012-2015 health plan model con-
tract attachment II – core contract provIsIons 78 (undated); n.h. dep’t oF health & human servs., medIcaId care 
manaGement contract exhIbIt a, amendment 3, at 94 (2014).

109  Wash. state health care auth., WashInGton apple health 2015 manaGed care contract 197 (2015). See also Wash. 
state. health care auth., FamIly plannInG medIcaId provIder GuIde 15-16, 37 (2014), available at http://www.hca.
wa.gov/medicaid/billing/documents/guides/familyplanningprovider_bi.pdf (noting that the one-year supply re-
quirement applies to both fee-for-service and managed care enrollees).

110  cal. WelF. & Inst. code § 14132(n). California’s current boilerplate Medicaid managed care contracts prohibit plans 
from requiring prior authorization for family planning services. cal. dep’t oF health care servs., county orGanIzed 
health systems (cohs) boIlerplate contract, exhIbIt a, attachment 5, at 3 (2014); cal. dep’t oF health care servs., 
GeoGraphIc manaGed care (Gmc) boIlerplate contract, exhIbIt a, attachment 5, at 2 (2014); cal. dep’t oF health care 
servs., ImperIal/reGIonal/san benIto/tWo-plan boIlerplate contract, exhIbIt a, attachment 5, at 2 (2014), available at 
http://www.dhcs.ca.gov/provgovpart/Pages/MMCDBoilerplateContracts.aspx. 

111  Guttmacher InstItute, Fact sheet: Induced abortIon In the unIted states 1 (2014), available at http://www.guttmacher.
org/pubs/fb_induced_abortion.html.

112  Id. 

113  am. coll. oF obstetrIcIans & GynecoloGIsts, colleGe statement oF polIcy – abortIon polIcy 1 (revised and 
approved 2014), available at http://www.acog.org/-/media/Statements-of-Policy/Public/sop069.pdf?d-
mc=1&ts=20150318T1119581019. 

114  Am. Psychiatric Ass’n., APA Official Actions, Abortion and Women’s Reproductive Health Care Rights, 167 am. J. 
psychIatry 726 (2010). 

115  See Kaiser Family Found., Interactive: How State Policies Shape Access to Abortion Coverage, http://kff.org/inter-
active/abortion-coverage/ (last visited April 6, 2015).

116  Guttmacher Inst., memo on prIvate Insurance coveraGe oF abortIon (2011), available at https://www.guttmacher.org/
media/inthenews/2011/01/19/index.html.

117  See 42 U.S.C. § 18023(a).

118  See Kaiser Family Found., Interactive: How State Policies Shape Access to Abortion Coverage , http://kff.org/in-
teractive/abortion-coverage/ (last visited April 6, 2015).

119  42 U.S.C. § 18023(a), (c)(1); 45 C.F.R. §§ 156.280(b), (h)(1).

120  42 U.S.C. § 18023(c)(1); 45 C.F.R. § 156.280(h)(1). 

121  See 42 U.S.C. § 18023(b)(2); 45 C.F.R. § 156.280(3). 

122  See mo. ann. stat. § 376.805 (allowing coverage of abortions only when necessary to save the life of the woman); 
Ky. rev. stat. ann. § 304.5-160 (allowing coverage of abortions only when necessary to save the life of the woman).

123  Ky. rev. stat. ann. § 304.5-160. 

124  Mo. Ann. Stat. § 376.805.

125  See Fla. stat. ann. § 627.64995; N.C. Gen. stat. § 58-51-63; 40 PA. cons. stat. ann. § 3302. The Florida statute 
allows QHPs to offer abortion coverage under a separate rider.  

126  WIs. stat. ann. §§ 632.8985(2), 20.927.
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127  See cal. health & saFety code §§ 1345(b), 1367(i).

128  See Guttmacher InstItute, Fact sheet: unIntended preGnancy In the unIted states 1 (2015), available at http://www.
guttmacher.org/pubs/FB-Unintended-Pregnancy-US.html; Guttmacher InstItute, Fact sheet: Induced abortIon In the 
unIted states 1 (2014), available at http://www.guttmacher.org/pubs/fb_induced_abortion.html. 

129  Guttmacher InstItute, Fact sheet: Induced abortIon In the unIted states 1 (2014), available at http://www.guttmacher.
org/pubs/fb_induced_abortion.html.

130  Id. 

131  See CMS, State Medicaid Manual §4430. See also Roe v. Wade, 410 U.S. 113 (1973). 

132  See An Act Making Appropriations for the Departments of Labor, and Health, Education, and Welfare, and Relat-
ed Agencies, for the Fiscal Year Ending September 30, 1977, and for Other Purposes, Pub. L. No. 94-439, § 209, 
90 Stat. 1418, 1434 (1976). 

133  See Consolidated and Further Continuing Appropriations Act, 2015, Pub. L. No. 113-235, Div. G, §§ 506, 507, 
128 Stat. 2130, 2515 (2014).

134  Harris v. McRae, 448 U.S. 297 (1980). 

135  CMS, Dear State Medicaid Director Letter (Dec. 28, 1993), (Feb. 12, 1998)  

136  See id. 

137  See Guttmacher Inst., state polIcIes In brIeF – state FundInG oF abortIon under medIcaId (2015), available at http://
www.guttmacher.org/statecenter/spibs/spib_SFAM.pdf.

138  See Fl. aGency For health care admIn., FlorIda medIcaId practItIoner servIces coveraGe and lImItatIons handbooK 
2-74 (2014), available at http://portal.flmmis.com/FLPublic/Portals/0/StaticContent/Public/HANDBOOKS/Practi-
tioner%20Services%20Handbook_Adoption.pdf; commonWealth oF Ky. dep’t For medIcaId servs., member handbooK 
18 (2014), available at http://chfs.ky.gov/NR/rdonlyres/F6B5F330-EE69-4CC8-83A8-1A1C0DC4BF46/0/FINAL-
Handbook62014.pdf; state oF mo, mohealthnet physIcIan manual 210 (2014); n.c. Gen. stat § 143c-6-5.5; n.c. 
dIv. oF med. assIstance, medIcaId and health choIce clInIcal coveraGe polIcy no.: 1e-2, therapeutIc and non-ther-
apeutIc abortIons 3 (2012), available at http://www.ncdhhs.gov/dma/mp/1E2.pdf.; n.h. dep’t oF health & human 
servs., state plan amendment 14-016 (eFFectIve oct. 1, 2014); n.h. healthy FamIlIes, member handbooK 20 (undated), 
available at http://www.nhhealthyfamilies.com/files/2013/11/NHHF_Member_Handbook.pdf ; commonWealth oF 
pa., dep’t oF publIc WelFare, medIcal assIstance bulletIn 99-06-15, clarIFIcatIon oF payment polIcy For abortIon ser-
vIces (2006).

139  See Ky. rev. stat. ann. §18a.225(10) ; n.c. Gen. stat  §§ 135-48.50(1) , 153a-92(d), 160A-162(b); mo. stat. ann. § 
376.805; 18 pa. cons. stat. ann. § 3215(d).

140  See Summary of Benefits and Coverage and Uniform Glossary, 79 Fed. Reg. 78578 (Dec. 30, 2014) (to be cod-
ified at 26 C.F.R. pt. 54, 29 C.F.R. pt. 2590, 45 C.F.R. pt. 147) (SBC rules for group and individual plans); Patient 
Protection and Affordable Care Act; Establishment of the Multi-State Plan Program for the Affordable Insurance 
Exchanges, 79 Fed. Reg. 69802 (Nov. 24, 2014) (to be codified at 45 CFR pt. 800) (SBC rules for multi-state plans). 

141  Wash. rev. code ann. § 9.02.160. 

142  See Wash admIn. code § 182-532-123 (noting that Medicaid covers abortion).

143  See Comm. to Defend Reprod. Rights v. Myers, 625 P.2d 779, 799 (Cal. 1981) (“Once the state furnishes medical 
care to women in general, it cannot withdraw part of that care solely because a woman exercises her constitu-
tional right to choose to have an abortion.”) See also ca. dep’t oF health care servs., provIder manuals, obstetrIcs, 
abortIons (2010). 
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144  For New Mexico, see New Mexico Right to Choose/NARAL v. Johnson, 975 P.2d 841, 844 (N.M. 1998) (finding 
that New Mexico must cover abortion for Medicaid enrollees when pregnancy “aggravates a pre-existing con-
dition, makes treatment of a condition impossible, interferes with or hampers a diagnosis, or has a profound 
negative impact upon the physical or mental health of an individual”); N.M. Admin. Code § 8.310.2.12(O)(1). For 
Minnesota, see Women of State of Minn. by Doe v. Gomez, 542 N.W.2d 17, 32 (Minn. 1995) (holding that Min-
nesota cannot refuse to provide an abortion to a Medicaid enrollee when necessary for “therapeutic reasons” 
and leaving the decision whether to obtain such an abortion to the woman and her doctor); mInn. dept. oF human 
servs., provIder manual, reproductIve health, abortIon servIces (2013) available at http://www.dhs.state.mn.us/
main/idcplg?IdcService=GET_DYNAMIC_CONVERSION&RevisionSelectionMethod=LatestReleased&dDoc-
Name=dhs16_137809#.  

145  WIs. stat. ann. § 20.927(b).

146  See susan berKe FoGel & tracy a. WeItz, nat’l health laW proGram, health care reFusals: undermInInG qualIty care 
For Women (2010), available at http://www.healthlaw.org/publications/search-publications/health-care-refusals-un-
dermining-care-for-women#.

147  Consolidated and Further Continuing Appropriations Act, 2015, Pub. L. No. 113-235, Div. G, § 507, 128 Stat. 
2130, 2515 (2014).

148  Id. 

149 See 42 C.F.R. § 147.130; Burwell v. Hobby Lobby Stores, Inc. 134 S. Ct. 2751 (2014).  

150  42 U.S.C. § 300a-7.

151  42 U.S.C. § 238n.

152  Id. at § 238n(b). 

153  See Catholic Health Association of the U.S., Facts & Statistics – Catholic Health Care in the United States (Jan., 
2015), http://www.chausa.org/about/about/facts-statistics.

154  40 pa. cons. stat. ann. § 991.2171(b). 

155  mo. ann. stat. § 191.724(3)-(4). 

156  See, e.g., cal. health and saFety code § 1367.25(c); cal. Ins. code § 10123.196(c); n.c. Gen. stat. § 58-3-178(e); 
n.m. stat. ann. §§ 59A-22-42(D), 59A-46-44(c). 

157  N.M. stat. ann. §§ 59A-22-42(D), 59A-46-44(c).

158  The state refusal clause might affect enrollees in a group or individual health plan that is not subject to the ACA 
contraceptive coverage requirement, such as a grandfathered plan. 

159  See WIs. stat. ann. § 632.895(17); n.h. rev. stat. ann. § 415:18-i.

160  See 43 pa. cons. stat. ann. § 955.2; 16 pa code § 51.42. See also 18 pa. cons. stat. ann. § 3213(f) (requiring 
certain facilities that perform abortions to post a “Right of Conscience” notice). 

161  See cal. health & saFety code § 123420(c)-(d).

162  42 U.S.C. § 1396u-2(b)(3)(A); 42 C.F.R. § 438.102(a)(1).

163  42 U.S.C. § 1396u-2(b)(3)(B); 42 C.F.R. § 438.102(a)(2).

164  See n.c. Gen. stat. § 58-3-176(a)(1). 

165  CMS, medIcaId manaGed care enrollment report: summary statIstIcs as oF July 1 2011, at 1 (undated), available at 
http://www.medicaid.gov/medicaid-chip-program-information/by-topics/data-and-systems/downloads/2011-med-
icaid-mc-enrollment-report.pdf. 
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166  State network adequacy laws vary with respect to the types of managed care plans that they regulate. For exam-
ple, some state laws apply to PPOs, while others do not.  

167  45 C.F.R. § 156.230(a)(2). 

168  45 C.F.R. §§ 156.235(a)(1), 156.230(a)(2).  

169  CMS, 2016 letter to Issuers In the Federally-FacIlItated marKetplaces 24-29 (2015), available at http://www.cms.gov/
CCIIO/Resources/Regulations-and-Guidance/Downloads/2016_Letter_to_Issuers_2_20_2015.pdf. 

170  42 C.F.R. § 438.206(b).

171  42 C.F.R. § 438.206(b)(1).

172  42 C.F.R. § 438.206(c)(1).

173  As for Medicaid managed care plans, Wisconsin’s HMO contract does establish specific travel distance standards 
for primary care providers and certain facilities. See WIs. dep’t oF health servs., contract For badGercare plus and/
or medIcaId ssI hmo servIces For Jan. 1, 2014 – Dec. 31, 2015, at 71-73 (2014). North Carolina does not currently 
use capitated managed care plans to deliver physical health services to Medicaid beneficiaries. 

174  N.H. code r. Ins. 2701.04 (requiring managed care plans to meet geographic accessibility standards), 2701.06 
(setting forth specific geographic accessibility standards), 2701.03(k) (defining managed care plans). 

175  N.H. dep’t oF health & human servs., neW hampshIre medIcaId care manaGement contract – SFY 2015, exhIbIt A 85-
86 (2014). 

176  cal. code. reGs. tit. 28, § 1300.67.2(d) (setting forth the provider-to-enrollee ratio requirement for health care 
service plans, as defined in cal. health & saFety code § 1345(f)); cal. code. reGs. tit. 10§ 2240.1(c)(1) (setting 
forth the provider-to-enrollee ratio requirement for insurers issuing health insurance policies, as defined in cal. 
Ins. code §106(b)); cal. dep’t oF health care servs., county orGanIzed health systems (cohs) boIlerplate contract, 
exhIbIt a, attachment 6, at 1 (2014); cal. dep’t oF health care servs., GeoGraphIc manaGed care (Gmc) boIlerplate 
contract, exhIbIt a, attachment 6, at 1 (2014); cal. dep’t oF health care servs., ImperIal/reGIonal/san benIto/tWo-
plan boIlerplate contract, exhIbIt a, attachment 6, at 1 (2014), available at http://www.dhcs.ca.gov/provgovpart/
Pages/MMCDBoilerplateContracts.aspx.  

177  cal. code. reGs. tit 28, § 1300.67.2.2(c)(5) (setting forth maximum wait time requirements for health care service 
plans, as defined in Cal. Health & Safety Code § 1345(f));  cal. dep’t oF health care servs., county orGanIzed 
health systems (cohs) boIlerplate contract, exhIbIt a, attachment 9, at 2 (2014); cal. dep’t oF health care servs., 
GeoGraphIc manaGed care (Gmc) boIlerplate contract, exhIbIt a, attachment 9, at 3 (2014); cal. dep’t oF health care 
servs., ImperIal/reGIonal/san benIto/tWo-plan boIlerplate contract, exhIbIt a, attachment 9, at 2 (2014), available at 
http://www.dhcs.ca.gov/provgovpart/Pages/MMCDBoilerplateContracts.aspx. 

178  See mInn. stat. ann. §§ 62Q.19 (setting forth the requirement for certain health plan companies, as defined in 
§§ 62Q.01(4)(1)), 62K.10 (requiring health carriers offering individual or small group health plans to comply with 
§ 62Q.19); mInn. dep’t oF human servs., contract For medIcaId assIstance and mInnesotacare medIcal care servIces, 
2015 FamIlIes and chIldren model contract 170, 173 (2015) (noting that Medicaid managed care plans must com-
ply with § 62Q.19).

179  See covered cal., qualIFIed health plan contract For 2014 § 3.06 (2013), available at http://www.hbex.ca.gov/
solicitations/QHP/library/QHPModelContract-Final.pdf. The 340B program (established in § 340B of the Public 
Health Service Act) requires drug manufacturers to provide outpatient drugs to certain health care organizations 
and entities at reduced prices. See 42 U.S.C. § 256B. Entities eligible to participate in the 340B program are also 
ECPs. See 42 U.S.C. § 18031(c)(1)(C).
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180  See CMS, 2016 letter to Issuers In the Federally-FacIlItated marKetplaces 24-29 (2015), available at http://www.cms.
gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/2016_Letter_to_Issuers_2_20_2015.pdf.

181  Wash. admIn. code §§ 284-43-250(3)(c), 284-43-130. Women’s health care services explicitly include contraceptive 
services and pregnancy termination. Id. § 284-43-250(1)(a). 

182  See Wash. state health care auth., WashInGton apple health 2015 manaGed care contract 204-05 (2015); n.m. hu-
man servs. dep’t, amended and restated medIcaId manaGed care servIces aGreement amonG neW mexIco human servIces 
department, neW mexIco behavIoral health purchasInG collaboratIve, molIna healthcare oF neW mexIco 89 (2013) 
(requiring plans to make “best efforts to contract with public health providers for family planning services…”); mo. 
oFFIce oF admIn., dIv. oF purchasInG and materIals mGmt., rFp b3z15077, amendment 1 – mo healthnet manaGed 
care – central, eastern, and Western reGIons 26 (2014) (requiring plans to include “Title X and STD providers” in 
their networks).

183  U.S. dep’ts oF labor, health & human servs., & treasury, Frequently asKed questIons about aFFordable care act Imple-
mentatIon part xII q3 (2013), available at http://www.dol.gov/ebsa/faqs/faq-aca12.html#5.   

184  42 U.S.C. §§ 1396a(a)(23), 1396n(b); 42 C.F.R. § 431.51(b)(2). 

185  42 U.S.C. § 1396u-2(b)(6)(C). 

186  42 C.F.R. § 438.206(b)(4)-(5). 

187  N.H. code r. Ins. 2701.08(b) (setting forth the requirement for health carriers), 2701.03(i) (defining health carrier). 
See also cal. code reGs. tit. 28, § 1300.67.2.2(c)(7)(B); cal. code reGs., tit. 10, § 2240.1(e).  

188  mInn. stat. §§ 62Q.14 (setting forth the requirement for health plan companies), 62Q.01 (defining health plan 
company); mInn. dep’t oF commerce and mInn. dep’t oF health, mInn. bulletIn no. 96-2, mInn. statutes sectIon 
62Q.14 (1996).  

189  As noted above, North Carolina does not currently use MCOs or PHPs to provide physical health services to 
Medicaid enrollees, and as a result, access to out-of-network providers is not an issue for Medicaid beneficiaries 
seeking family planning or abortion services. Importantly, however, North Carolina does make clear that individ-
uals enrolled in PCCMs do not need a referral from their PCP to access family planning services. See n.c. dIv. oF 
medIcal assIstance, medIcaId and health choIce clInIcal coveraGe polIcy no. 1e-7, FamIly plannInG servIces 6 (undat-
ed), available at http://www.ncdhhs.gov/dma/mp/1E-7.pdf.

190  See, e.g., Fla. aGency For health care admIn., 2012-2015 health plan model contract attachment II – core con-
tract provIsIons 78 (undated); n.h. dep’t oF health & human servs., neW hampshIre medIcaId care manaGement con-
tract – sFy 2015, exhIbIt a, 88-89 (2014).

191  WIs. dep’t oF health servs., contract For badGercare plus and/or medIcaId ssI hmo servIces For Jan. 1, 2014 – dec. 
31, 2015, at 51, 245 (2014).

192  n.m. human servs. dep’t, amended and restated medIcaId manaGed care servIces aGreement amonG neW mexIco hu-
man servIces department, neW mexIco behavIoral health purchasInG collaboratIve, molIna healthcare oF neW mexIco 
91 (2013). Centennial Care is the name of the New Mexico Medicaid program.

193  See Wash. admIn. code § 182-532-100(2)(c); Email from Cal. Dep’t of Health Care Servs., Medi-Cal Managed Care 
Div., to Plan Partners (Dec. 5, 2012) (on file with NHeLP). 

194  See Wash. health care auth., WashInGton apple health 2015 manaGed care contract 206 (2015); molIna healthcare 
oF WashInGton, beneFIts Index (2015), available at http://www.molinahealthcare.com/providers/wa/medicaid/manu-
al/PDF/Apple-Health-Benefit-Index-2015.pdf. The same appears to be true for Medicaid managed care enrollees 
in Minnesota. See mInn. dep’t oF human servs., provIder manual, abortIon servIces (2013), available at http://www.
dhs.state.mn.us/main/idcplg?IdcService=GET_DYNAMIC_CONVERSION&RevisionSelectionMethod=LatestRe-
leased&dDocName=dhs16_137809#. 

195  See Wash. health care auth., WashInGton apple health 2015 manaGed care contract 205 (2015).
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196  42 U.S.C. § 300gg-19a(d); 45 C.F.R. § 147.138(a)(3). Like the contraceptive coverage requirement, however, 
the direct access requirement does not reach “grandfathered” health plans. See 42 U.S.C. § 18011; 45 C.F.R. 
§ 147.140(c) (noting that § 2719A of the Public Health Services Act does not apply to “grandfathered” health 
plans).

197  42 U.S.C. § 300gg-19a(d)(3)(B); 45 C.F.R. § 147.138(a)(3)(iii)(B). 

198  See 42 U.S.C. §§ 1396a(a)(23), 1396n(b); 42 C.F.R. § 431.51(b)(2).

199  42 C.F.R. § 438.206(b)(2). 
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“ The ability of women to 
participate equally in the 
economic and social life of the 
nation has been facilitated by 
their ability to control their 
reproductive lives.” 

    Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 835 (1992).
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