
 
               
 
 
January 8, 2015 
 
Jocelyn Samuels, Director 
Office for Civil Rights 
U.S. Department of Health and Human Services 
200 Independence Avenue, S.W., Room 509F  
Washington, D.C. 20201 
 
Dear Director Samuels: 
 
On May 29, 2014, The AIDS Institute and the National Health Law Program filed a 
complaint with the HHS Office for Civil Rights (OCR) against four insurers, Coventry 
One (Aetna), Cigna, Humana, and Preferred Medical for unlawfully discriminating in 
their qualified health plans offered in the State of Florida against people living with 
HIV/AIDS.  We urge you to take action on the pending complaint without further delay.  
 
As alleged in the complaint, the four insurers placed all HIV medications, including 
generics, on the highest cost sharing tiers to discourage people with HIV/AIDS from 
enrolling. Such practices are prohibited under the Affordable Care Act’s (ACA) non-
discrimination provisions, which prohibit health plans from discriminating against 
individuals based upon disability and from discouraging enrollment by people with 
significant health care needs. 
 
In recent weeks, the Florida Office of Insurance Regulation (FOIR) reached agreements 
with three of the four plans. While we welcome these developments, the FOIR actions 
do not settle the underlying federal OCR complaint. Notably, the FOIR did not address 
the specific legal claims made in the OCR complaint. The insurers admitted no 
wrongdoing, and the FOIR entered into the orders pursuant to state laws concerning 
HIV health coverage, not federal protections under the ACA. Finally, the agreements 
are strictly limited in scope to those insurers and their plans in the State of Florida, and 
only for plan year 2015. 
 
We appreciate the steps the federal government is beginning to take to address some 
of the discriminatory medication coverage policies being used by the health plans. We 
welcome language on discrimination in the preamble of the recently released Notice of 



Benefit and Payment Parameters for 2016 (79 FR 70673, Nov. 26, 2014)). The 
preamble states, for instance, that prescription drug formularies that exclude preferred, 
commonly prescribed single tablet therapies, as well as formularies that place most or 
all drugs used in the treatment for certain conditions in the same class on the highest 
cost sharing tier, violate the ACA’s non-discrimination requirements. However, this 
language does not have the force of law, and does not compel insurers to cease the 
discriminatory practices raised in our pending complaint.  
 
As we review the 2015 plans by the insurers named in our May 2014 complaint, we 
have found that they continue to discriminate against people with HIV/AIDS by placing 
most or all HIV drugs on the highest cost sharing tiers. We are also finding other plans 
in Florida and elsewhere that are engaging in these same practices. Notably, our 
complaint asks OCR to investigate these discriminatory practices not only by the named 
health plans, but by other plans and in other states, as well.  
  
The ACA provides robust protections against long-standing discriminatory practices by 
health insurers. However, these protections are meaningless without effective 
monitoring and enforcement. We recognize that multiple federal agencies share 
responsibility for enforcing federal non-discrimination protections, including OCR, the 
Centers for Medicare & Medicaid Services, the Center for Consumer Information and 
Insurance Oversight, and the U.S. Department of Justice. However, an ongoing lack of 
enforcement will result in continued discriminatory practices by health insurers. 
 
As a result, people living with HIV/AIDS, as well as those with other chronic or disabling 
conditions, continue to face barriers to accessing health care and potentially life-saving 
prescription medicines. The ACA was designed to remedy this very situation, by 
prohibiting health insurers from discriminating against persons who need health care the 
most. 
 
We urge you to take action on our pending complaint without further delay and to send 
a clear message to health insurance companies that discriminatory practices must end. 

 
 
Respectfully submitted, 

 

    
Jane Perkins, Legal Director    Michael Ruppal, Executive Director  
Wayne Turner, Staff Attorney   Carl Schmid, Deputy Executive Director 
National Health Law Program    The AIDS Institute  
(202) 289-7661     (813) 258-5929 
perkins@healthlaw.org    (202) 835-8373 
turner@healthlaw.org    mruppal@TheAIDSInstitute.org 
       cschmid@TheAIDSInstitute.org  
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