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June 10, 2014 

Centers for Medicare & Medicaid Services 

Department of Health and Human Services 

Attention: CMS-9942-NC, Mail Stop C4-26-05 

7500 Security Boulevard 

Baltimore, MD  21244-1850 

 

RE: CMS-9942-NC – Comments on March 12, 2014 Request for 

Information Regarding Provider Non-Discrimination 

Dear Sir/Madam: 
 
The National Health Law Program (“NHeLP”) is a public interest 

law firm working to advance access to quality health care and 

protect the legal rights of low-income and underserved people. 

NHeLP provides technical support to direct legal services 

programs, community-based organizations, the private bar, 

providers and individuals who work to preserve a health care 

safety net for the millions of uninsured or underinsured low-income 

people.  We appreciate the opportunity to provide comments in 

response to the Request for Information (“RFI”) Regarding 

Provider Non-Discrimination. 

We commend the Department of the Treasury, Department of 

Health and Human Services (“HHS”) and the Department of Labor 

(“the Departments”) for their efforts to ensure that all health plan 

enrollees have access to comprehensive services from health 

providers, and that providers participating in health plans can 

provide services according to the scope of their state licenses. 

Section 2706(a) of the Public Health Service Act seeks to ensure 

these important goals are achieved. However, NHeLP shares the 

Senate Committee on Appropriations’ concerns regarding the 

Frequently Asked Questions (“FAQ”) issued by the Departments 

on April 29, 2013 regarding the interpretation of § 2706(a).1 

Accordingly, we submit the following comments.  

                                                
1 S. REP. NO. 113-71, at 126 (2013). 
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The Need for Robust Non-discrimination Protections 

Section 2706(a) prohibits all group health plans and health insurance issuers offering 

group or individual health insurance coverage from discriminating with respect to 

participation under the plan or coverage against any health care provider who is acting 

within the scope of that provider’s license or certification applicable state law. According 

to the Senate Committee on Appropriations, this provision is intended to secure robust 

networks of providers by ensuring that enrollees have access to covered health services 

from the full range of providers licensed and certified in a state.2  

Include Effective Monitoring and Transparency 

NHeLP urges the Departments to ensure effective monitoring and transparency in the 

implementation of § 2706 through regulations.  Monitoring health plans for non-

discrimination should be ongoing and not dependent on annual compliance reviews. To 

that end, regulations should require that health plans provide written notice explaining 

the reason(s) a health plan denies participation to a provider or groups of providers. 

Such procedures are already established for Medicare Advantage plans under 42 

C.F.R. § 422.205(a). 

We also strongly encourage the Departments to include a transparency provision in 

regulations so that providers, enrollees, and potential enrollees can effectively monitor 

provider participation in health plans, network adequacy, and to identify patterns of 

discrimination based on upon licensure and provider type. 

Establish Enforcement Mechanisms 

Ideally, every right should include a remedy when violations of that right occur.3 As a 

result, regulations implementing § 2706 should include both an investigative and an 

adjudicative process to ensure the enforcement of this provision. 

When promulgating rules for the Medicare Advantage provider discrimination regulation, 

the HHS Centers for Medicare & Medicaid Services (“CMS”) expressly noted that a 

provider denial does not create a right to appeal.4 Instead, CMS promised to monitor 

provider denials. However, it is difficult to ascertain whether such monitoring actually 

occurs, and whether CMS has taken enforcement action for violations of the Medicare 

Advantage provider non-discrimination provision. 

Accordingly, NHeLP recommends the Departments authorize an independent entity 

within HHS to investigate complaints of provider discrimination. We believe providers, 

                                                
2 Id.  
3 Marbury v. Madison, 5 U.S. 137, 163 (1803). 
4 Medicare Program - Medicare+Choice Program, 65 Fed. Reg. 40,170, 40,238 (June 29, 2000). 
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consumers and other stakeholders should file complaints, which would merit 

investigation and potential remediation. One option would be to allow providers, 

consumers and other stakeholders to file complaints which could be investigated and 

corrective action plans implemented. As another option, the HHS Departmental Appeals 

Board (“DAB”) currently hears contested cases concerning: fraud and abuse 

determinations by the Office of Inspector General (“OIG”) or CMS; provider/supplier 

enforcement and certification determinations by CMS; terminations of or refusal to grant 

or continue federal funding for alleged civil rights violations; Civil Remedies Act 

determinations; civil money penalty determinations by Social Security Administration 

(“SSA”); and Equal Access to Justice Act determinations relating to OIG proceedings. 

DAB’s jurisdiction should be extended to hear appeals by providers as well as  

complaints by third parties regarding violations of § 2706, with procedures that allow 

complainants to present evidence, witness testimony, conduct discovery, and cross 

examine witnesses. Final administrative decisions should be subject to judicial review. 

This would provide a process in which providers alleging discrimination can directly 

appeal provider denials and terminations and bring claims for violations of § 2706. 

Ensure that Reasonable Medical Management Standards Do Not Undermine § 

2706  

We are concerned that the FAQ’s reference to “reasonable medical management 

techniques” could allow group health plans and health insurance issuers to exclude 

providers or classes of providers from participation under a plan. The Departments 

should clearly explain that health plans and issuers cannot use medical management 

techniques to discriminate against providers by excluding them from plan participation. 

Second, medical management techniques should not deny enrollees’ access to 

providers who are acting within the scope of their license or certification under state law. 

Protect Network Adequacy 

Network adequacy is also a critical issue and § 2706 must assist in ensuring robust 

networks. If networks do not have sufficient available and licensed providers, enrollees’ 

geographic access, ability to see appropriate providers, and waiting times are 

compromised. Indeed, federal rules recognize the seriousness of this issue by requiring 

health plans to ensure an adequate provider network.5  

These regulations only apply to plans in the marketplaces, however. The Departments’ 

§ 2706 regulations should protect network adequacy and prohibit health plans and 

issuers from excluding otherwise qualified and licensed providers from participation in 

health plans. Otherwise, consumers will face barriers to obtaining critical services from 

                                                
5 45 C.F.R. §§ 156.230 (network adequacy), 156.235 (Essential Community Providers). 
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certain providers, particularly in areas of the country facing provider shortages and 

budgetary restrictions of services. For example, we are concerned that the FAQ would 

allow limited, if any access to certain licensed non-physician providers who serve as 

clinicians in various settings, including family planning centers, birth centers, and 

community health centers.6 In addition to denying licensed providers the ability to 

practice their profession by participating in health plans in their respective states, the 

FAQ’s permissive exclusion of certain providers from health networks would create a 

barrier to consumers obtaining access to the full range of licensed providers that 

provide covered services in their states. 

Instead, we recommend the establishment of network adequacy protections in the         

§ 2706 regulations to ensure consumers in all health plans can obtain covered services 

from available licensed providers in their states. 

Thank you for the opportunity to provide comments on this RFI. If you should have any 

questions regarding our comments, please contact Dipti Singh at the National Health 

Law Program (singh@healthlaw.org, 310-204-6010). 

Sincerely, 

 

Elizabeth G. Taylor  
Executive Director 

                                                
6 These include, but are not limited to, certified nurse-midwives, certified midwives, certified 
professional midwives, clinical social workers, nurses, nurse practitioners, speech-language 
pathologists, respiratory therapists, acupuncturists, psychologists, and psychiatrists. 
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